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Syllabus

Pursuant to the waiver rule, when a trial court denies a defendant’s motion
for a directed verdict at the close of the plaintiff’s case-in-chief, the
defendant, by opting to introduce evidence in his or her own behalf,
waives the right to appeal from the trial court’s ruling on the motion
for a directed verdict.

The plaintiff, whose house had been damaged in a fire, sought to recover
damages from the defendant insurance company for breach of a home-
owner'’s insurance contract and negligent infliction of emotional distress
in connection with the defendant’s denial of the plaintiff’s claim for
insurance coverage. The plaintiff alleged that the defendant refused to
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pay his claim for insurance coverage on the ground that its investigation
revealed that the plaintiff intentionally had caused the fire and had
concealed or misrepresented the facts and circumstances concerning
the fire to the defendant’s investigators. The plaintiff further alleged
that the defendant was negligent in failing to conduct a reasonable
investigation into the cause of the fire. After the plaintiff rested his case,
the defendant moved for a directed verdict with respect to the emotional
distress claim, claiming that the plaintiff had not presented sufficient
evidence to establish negligence in the defendant’s investigation into
the cause of the fire. The trial court reserved decision on the defendant’s
motion pursuant to the applicable rule of practice (Practice Book § 16-
37), and the defendant thereafter presented its own case. Subsequently,
the jury returned a verdict for the plaintiff on both counts, and the
defendant moved for judgment notwithstanding the verdict, renewing
its claim of evidentiary insufficiency and arguing that the court must
decide its motion for judgment notwithstanding the verdict solely on
the basis of the evidence submitted during the plaintiff’s case-in-chief.
The trial court disagreed and, relying primarily on evidence adduced
during the defendant’s case, concluded that the plaintiff had presented
sufficient evidence to support his theory of negligent infliction of emo-
tional distress. Accordingly, the trial court denied the motion for judg-
ment notwithstanding the verdict and rendered judgment for the plaintiff
in accordance with the verdict, from which the defendant appealed to
the Appellate Court, which affirmed the judgment of the trial court. On
the granting of certification, the defendant appealed to this court. Held:

1. The record was adequate to review the defendant’s claim that the waiver
rule is inapplicable in civil cases, such as the present one, in which the
trial court reserves decision on a motion for a directed verdict, that
claim having been distinctly raised before the trial court: Practice Book
§ 16-37 treats the trial court’s election to reserve decision on a motion
for a directed verdict as the equivalent of a denial of that motion for
purposes of subsequent proceedings and allows a defendant, in situa-
tions in which the jury returns a verdict for the plaintiff after the trial
court reserved decision on such a motion, to move to have the verdict set
aside and to have judgment rendered in accordance with the defendant’s
motion for a directed verdict; accordingly, § 16-37 contemplates that
the issues raised in a motion for a directed verdict are preserved by
and incorporated into the postverdict motion to set aside the verdict,
and, in the present case, the defendant, in its motion for judgment
notwithstanding the verdict, renewed its claim of evidentiary insuffi-
ciency contained in its previously filed motion for a directed verdict
and specifically argued in its memorandum in support of its motion for
judgment notwithstanding the verdict that the trial court was required
to decide the motion solely on the basis of the evidence elicited during
the plaintiff’s case-in-chief.



Page 4 CONNECTICUT LAW JOURNAL September 10, 2019

62 SEPTEMBER, 2019 333 Conn. 60

Riley v. Travelers Home & Marine Ins. Co.

2. The waiver rule applies to civil cases in which the trial court has reserved
decision on, rather than denied, a motion for a directed verdict pursuant
to Practice Book § 16-37, the defendant, having presented its own case
after the trial court reserved decision on its motion for a directed verdict,
waived it right to challenge the sufficiency of the evidence presented
during the plaintiff’s case-in-chief only, and, accordingly, the trial court
properly relied on the defendant’s evidence in denying its motion for
judgment notwithstanding the verdict: there was nothing in the language
of § 16-37 to indicate that a trial court ruling on a motion for judgment
notwithstanding the verdict is limited to considering the evidence
adduced during the plaintiff’s case-in-chief, as the issue presented by
both a preverdict motion for a directed verdict and a postverdict motion
for judgment notwithstanding the verdict is whether, on the basis of all
the evidence presented to the jury, the evidence was sufficient to support
the jury’s verdict, and a review of the history of the motion for a directed
verdict and of earlier amendments to the predecessor rule to § 16-37
further supported the conclusion that the trial court must assess all of
the evidence considered by the jury in reaching its verdict; moreover,
although the waiver rule may require the defendant to choose between
resting on the insufficiency of the plaintiff’s proof or presenting its own
defense, this court concluded that application of the waiver rule under
the circumstances of the present case was not fundamentally unfair, as
it merely required the defendant to make a routine, tactical decision,
the defendant assumed the risk that the evidence it presented would
have the effect of underscoring the inadequacies of its own investigation
of the fire, and any burden the rule placed on the defendant was out-
weighed by the rule’s support for the truth seeking function of the trial
and the perceived fairness of the judicial system.
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Procedural History

Action to recover damages for, inter alia, breach of
contract, and for other relief, brought to the Superior
Court in the judicial district of Hartford and transferred
to the Complex Litigation Docket, where the case was
tried to the jury before D. Sheridan, J.; verdict for the
plaintiff; thereafter, the court denied the defendant’s
motion for judgment notwithstanding the verdict and
rendered judgment in accordance with the verdict, from
which the defendant appealed to the Appellate Court,
DiPentima, C. J., and Sheldon and Bishop, Js., which
affirmed the judgment of the trial court, and the defen-
dant, on the granting of certification, appealed to this
court. Affirmed.
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Opinion

ECKER, J. This appeal concerns a question of civil
procedure arising when a jury returns a verdict in favor
of the plaintiff that the defendant claims was not sup-
ported by sufficient evidence presented during the
plaintiff’s case-in-chief. Under what has come to be
known as the waiver rule, “when a trial court denies a
defendant’s motion for a directed verdict at the close of
the plaintiff’s case, the defendant, by opting to introduce
evidence in his or her own behalf, waives the right to
appeal the trial court’s ruling.” Sears, Roebuck & Co.
v. Board of Tax Review, 241 Conn. 749, 756-57, 699
A.2d 81 (1997). The defendant, The Traveler's Home
and Marine Insurance Company, contends that the
waiver rule is inapplicable to civil cases in which a
trial court reserves decision on a motion for a directed
verdict pursuant to Practice Book § 16-37.! We disagree

! Practice Book § 16-37 provides: “Whenever a motion for a directed ver-
dict made at any time after the close of the plaintiff’s case-in-chief is denied
or for any reason is not granted, the judicial authority is deemed to have
submitted the action to the jury subject to a later determination of the legal
questions raised by the motion. The defendant may offer evidence in the
event the motion is not granted, without having reserved the right to do so
and to the same extent as if the motion had not been made. After the
acceptance of a verdict and within the time stated in Section 16-35 for filing
a motion to set a verdict aside, a party who has moved for a directed verdict
may move to have the verdict and any judgment rendered thereon set aside
and have judgment rendered in accordance with his or her motion for a
directed verdict; or if a verdict was not returned such party may move for
judgment in accordance with his or her motion for a directed verdict within
the aforesaid time after the jury has been discharged from consideration of
the case. If a verdict was returned, the judicial authority may allow the
judgment to stand or may set the verdict aside and either order a new trial
or direct the entry of judgment as if the requested verdict had been directed.
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and conclude that the waiver rule is applicable regard-
less of whether a motion for a directed verdict has been
reserved for decision or denied. Thus, a court reviewing
the sufficiency of the evidence to support a jury’s ver-
dict must consider all of the evidence considered by
the jury returning the verdict, not just the evidence
presented in the plaintiff’s case-in-chief.

The plaintiff, C. Andrew Riley, commenced this
action against the defendant for breach of contract and
negligent infliction of emotional distress stemming from
the defendant’s handling of the plaintiff’'s homeowner’s
insurance claim. At the close of the plaintiff’s case-in-
chief, the defendant moved for a directed verdict on
the plaintiff’s negligent infliction of emotional distress
claim, and the trial court reserved decision on that
motion. The defendant then presented evidence in its
defense, some of which supported the plaintiff’s con-
tention that the defendant had been negligent in its
investigation of his homeowner’s insurance claim. The
jury returned a verdict for the plaintiff on both counts.
The defendant timely moved for judgment notwith-
standing the verdict, renewing its motion for a directed
verdict and requesting the court to set aside the verdict
on the claim of negligent infliction of emotional distress
and render judgment for the defendant. The trial court,
relying primarily on evidence that emerged during the
defendant’s case, determined that there was sufficient
evidence to support the jury's verdict and denied the
defendant’s motion. The Appellate Court affirmed the
trial court’s judgment; Riley v. Travelers Home &
Marine Ins. Co., 173 Conn. App. 422, 462, 163 A.3d 1246
(2017); and we affirm the judgment of the Appellate
Court.

If no verdict was returned, the judicial authority may direct the entry of
judgment as if the requested verdict had been directed or may order a
new trial.”
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The Appellate Court summarized the facts and proce-
dural history as follows. “On February 26, 2009, a fire
destroyed a significant portion of the plaintiff’'s home
in Pomfret, in which he and his wife, Barbara Riley,
had been living and raising their children for more than
twenty-five years. On the morning of the fire, the plain-
tiff was working on a project in a room on the first
floor of his home when he received a telephone call
from ADT Security Services, his home security service
provider, notifying him that it had received an alert that
there was a fire in his home. The plaintiff, initially in
disbelief, immediately proceeded to the second floor
of his home to look for the cause of the alert. Upon
ascending the stairs, he saw flames through the open
door of a room at the top of the stairs that was used
as an office and exercise room, in which he had been
exercising earlier that morning. Seeing that the room
was engulfed in flames, he initially attempted to close
the door but could not get it to stay closed. He thus
took an old bathrobe from the adjacent bedroom and
draped it over the door to keep it closed. In so doing,
the plaintiff sustained a minor burn on his arm. Finally,
after retrieving his wife’s jewelry from their bedroom,
the plaintiff ran back downstairs, confirmed with ADT
that there was a fire in his home, and went outside to
wait for assistance. Upon the arrival of multiple fire
companies, the fire was promptly extinguished. As a
result of the fire, the room in which the fire had occurred
was essentially destroyed, along with most of its con-
tents, including all of the family’s photograph albums,
a Mother’s Day card to Barbara Riley, a sonogram photo
of one of their children, and an uncashed check in the
amount of $30,000, which Barbara Riley had received
as a work bonus. Although the fire was contained in
that one room on the second floor, it caused extensive
smoke damage throughout the plaintiff’s home.
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“The . . . Pomfret fire marshal, Adam Scheuritzel,
arrived at the scene of the fire shortly after it was
extinguished. He conducted an investigation of the
cause and origin of the fire, using a video camera
attached to his helmet to record his investigation. He
also took several still photographs of the scene. In addi-
tion to inspecting the scene of the fire, Scheuritzel
spoke to and obtained written statements from the
plaintiff and several firefighters who had responded to
the scene. Scheuritzel observed a kerosene heater and
a separate container of kerosene in the exercise room
where the fire had occurred, but he concluded that
the kerosene had played no role in causing the fire.
Scheuritzel concluded instead that the cause of the
fire had been accidental, having been started by an
electrical problem inside the wall of the exercise room.

“The plaintiff immediately notified the defendant of
the fire. The defendant, which had issued a homeown-
er's insurance policy containing standard provisions
insuring the plaintiff’s property for any loss due to fire,
then initiated its own investigation of the cause and
origin of the fire, and assigned one of its own employees,
John E. Schoener, a trained and certified fire investiga-
tor, to conduct that investigation. Schoener concluded
that ‘the fire originated in the vapors of an ignitable
liquid (kerosene) that was poured throughout the floor
area and on boxes of stored contents within the room
of fire origin. All accidental causes were eliminated as
a cause of this fire. The cause of this fire is classified
as an incendiary fire.’

“By letter dated May 26, 2009, the defendant denied
the plaintiff’s claim for insurance coverage, stating that
ithad ‘concluded that [the plaintiff] intentionally caused
the fire which resulted in this claim.” The defendant
later sent another letter to the plaintiff, dated June 16,
2009, ‘to advise [him] of an additional basis for the
denial of [his] claim.” The letter stated, ‘[d]uring the
investigation of this loss, [the plaintiff] concealed and/
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or misrepresented material facts and circumstances
concerning the loss and made material false statements
relating to this loss and to his insurance coverage.’
Although the defendant denied the plaintiff’s claim, it
accepted the claim of Barbara Riley for personal prop-
erty of herself and other family members, and additional
living expenses incurred while repairs were being made
to the residence.

“On October 18, 2011, the plaintiff initiated this action
against the defendant, claiming breach of contract and
negligent infliction of emotional distress. In response,
the defendant denied the plaintiff’s claims and, by way
of special defense, alleged, inter alia, that the plaintiff
had intentionally caused the fire to his home and had
‘concealed or misrepresented material facts or circum-
stances, engaged in fraudulent conduct, and/or made
materially false statements regarding the fire and insur-
ance claim.” The plaintiff denied the defendant’s spe-
cial defenses.

“The case was tried to a jury in June, 2014. At the con-
clusion of the plaintiff’'s case-in-chief, the [defendant’s
counsel] orally moved for a directed verdict on the
plaintiff’s claim of negligent infliction of emotional dis-
tress.” (Footnotes omitted.) Riley v. Travelers Home &
Marine Ins. Co., supra, 173 Conn. App. 425-28. In sup-
port of its motion, the defendant argued “that although
the plaintiff’'s expert witness, Ronald R. Mullen, had
testified as to the ‘standard of care’ for conducting a
fire investigation, no evidence was adduced as to any
deficiency in its investigation of the fire, and thus the
plaintiff had failed to establish a prima facie case of
negligence in investigating his claim for insurance cov-
erage, [and], thus, negligent infliction of emotional dis-
tress. In response, the plaintiff pointed to the testimony
of Scheuritzel and Mullen, who attested to their respec-
tive conclusions as to the accidental cause and origin of
the fire in the plaintiff’s home, as well as the defendant’s
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attempts to influence and coerce his experts to change
their reports and support its claim of arson. Without
reference to specific portions of Mullen’s testimony,
the plaintiff argued that Mullen had, in fact, pointed to
inadequacies in the defendant’s investigation. Follow-
ing that brief argument by counsel, the court concluded:
‘[A]lthough I've expressed some concerns about the
state of the pleadings and the evidence, it does seem
to me there’s sufficient evidence on this question, if not
direct evidence, certainly reasonable inferences where
I could reserve on that question pursuant to the Practice
Book and we’ll proceed to the defendant’s case.””
Id., 432.

After the defendant’s presentation of evidence, the
jury returned a verdict in favor of the plaintiff. “By
way of special interrogatories, the jury rejected the
defendant’s special defenses and found that the defen-
dant had failed to prove that the plaintiff had inten-
tionally caused the fire to his home or that he had
‘intentionally concealed or misrepresented material
facts or circumstances, or engaged in fraudulent con-
duct, or made material false statements relating to his
insurance . . . .’ The jury found that the plaintiff had
proved that the defendant breached his homeowner’s
insurance contract by denying his claim for coverage
and refusing to pay for his losses from the February
26, 2009 fire, and that he had ‘sustained [damages] as
a result of the [defendant’s] negligent infliction of emo-
tional distress . . . .” The jury awarded the plaintiff
$504,346.10 in damages for breach of contract and
$1,000,000 in damages for negligent infliction of emo-
tional distress.” Id. 428-29.

Thereafter, the defendant filed a motion for judgment
notwithstanding the verdict and a supporting memo-
randum of law. “The defendant argued in that motion:
‘During [the plaintiff’s] case-in-chief, [the] plaintiff
failed to present any evidence (other than the letter



September 10, 2019 CONNECTICUT LAW JOURNAL Page 11

333 Conn. 60 SEPTEMBER, 2019 69

Riley v. Travelers Home & Marine Ins. Co.

denying his insurance claim) that would permit the jury
to reasonably conclude that [the defendant] is liable to
him for the negligent infliction of emotional distress.
[The] plaintiff chose not to offer expert testimony
regarding the integrity of [the defendant’s] fire origin
and cause investigation, or to call [the defendant’s]
employees who conducted the investigation to demon-
strate their alleged unreasonable or egregious miscon-
duct in the investigation of the fire.” The defendant
further argued: ‘{W]hile [the] plaintiff developed addi-
tional evidence regarding [the defendant’s] conduct on
cross-examination of [the defendant’s] employees who
testified on behalf of the defense, this evidence and
testimony cannot be considered in evaluating whether
[the] plaintiff met [his] burden in [his] case-in-chief and
in reaching a determination on [the defendant’s]
motion.” ” Id., 433. The trial court disagreed and, after
reviewing all of the evidence adduced at trial, including
evidence presented during the defendant’s case, con-
cluded that the jury's verdict was supported by the
evidence. The trial court therefore rendered judgment
in accordance with the jury’s verdict.

The defendant appealed from the trial court’s judg-
ment to the Appellate Court, claiming, among other
things, that the trial court “was limited to the evidence
adduced during the plaintiff’s case-in-chief, which was
insufficient to establish the plaintiff’s claim . . . .” Id,,
429. The Appellate Court rejected the defendant’s claim,
holding that the defendant “is precluded by the waiver
rule from claiming that the trial court was lim-
ited in its review of the sufficiency of the evidence to
the evidence presented in the plaintiff’s case-in-chief.
Although the evidence presented by the defendant . . .
had the effect of underscoring the inadequacies of its
investigation of the fire, that was a risk the defendant
assumed when it chose to present defense evidence at
trial.” Id., 434-35.
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The defendant petitioned for certification to appeal
from the judgment of the Appellate Court to this court,
and we granted the defendant’s petition limited to the
following issue: “Under the circumstances of this case,
did the Appellate Court correctly hold that, by not rest-
ing at the end of the plaintiff’s case-in-chief, but instead
putting on evidence, the defendant waived its right on
appeal to claim that the trial court should have granted
its motion for a directed verdict pursuant to Practice
Book § 16-37?” Riley v. Travelers Home & Marine Ins.
Co., 326 Conn. 922, 169 A.3d 234 (2017).

II

The defendant contends that the waiver rule is inap-
plicable when a trial court reserves decision on amotion
for a directed verdict at the close of a plaintiff’s case-
in-chief pursuant to Practice Book § 16-37. It asserts
that the plain language and history of Practice Book
§ 16-37, as well as the principle of fundamental fairness,
require a trial court to consider only the evidence pre-
sented in the plaintiff’s case-in-chief when deciding a
defendant’s motion for judgment notwithstanding the
verdict based on a claim of insufficient evidence. The
plaintiff responds that, among other things, the record
is inadequate to review the defendant’s claim and the
applicability of the waiver rule never has been ques-
tioned in civil cases.

The applicable standard of review is not in dispute.
“[D]irected verdicts are disfavored because [l]itigants
have a constitutional right to have factual issues
resolved by the jury.” (Internal quotation marks omit-
ted.) Landmark Investment Group, LLC v. CALCO
Construction & Development Co., 318 Conn. 847, 862,
124 A.3d 847 (2015). Therefore, “[o]ur review of a trial
court’s refusal to direct a verdict or to render a judgment
notwithstanding the verdict takes place within carefully
defined parameters. We must consider the evidence,
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including reasonable inferences which may be drawn
therefrom, in the light most favorable to the parties who
were successful at trial . . . giving particular weight
to the concurrence of the judgments of the judge and
the jury, who saw the witnesses and heard the testimony

The verdict will be set aside and judgment
directed only if we find that the jury could not reason-
ably and legally have reached their conclusion.” (Inter-
nal quotation marks omitted.) Glazer v. Dress Barn,
Inc., 274 Conn. 33, 50, 873 A.2d 929 (2005). It also is
clear that “the proper construction of a Practice Book
section involves a question of law [over which] our
review is . . . plenary.” State v. Zaporta, 237 Conn. 58,
64 n.5, 676 A.2d 814 (1996).

A

We first address whether the record is adequate to
review the defendant’s claim that the waiver rule is
inapplicable to civil cases in which the trial court has
reserved decision on a defendant’s motion for a directed
verdict pursuant to Practice Book § 16-37. The plaintiff
contends that “[t]he defendant’s claim is not reviewable
because . . . the trial court never actually ruled on its
motion for a directed verdict” and this court “cannot
review a nonexistent ruling.”? (Internal quotation marks
omitted.) This argument is without merit.

% Practice Book § 84-11 (a) governs alternative grounds for affirmance in
certified appeals, and it provides in relevant part that “[u]pon the granting
of certification, the appellee may present for review alternative grounds
upon which the judgment may be affirmed provided those grounds were
raised and briefed in the Appellate Court.” The plaintiff did not raise or
brief his claim regarding the inadequacy of the record in the Appellate Court;
nor did he request “special permission” to raise his alternative ground for
affirmance in this court. See Practice Book § 84-11 (a) (“[i]f such alternative
grounds for affirmation . . . were not raised in the Appellate Court, the
party seeking to raise them in the Supreme Court must move for special
permission to do so prior to the filing of that party’s brief”). Nonetheless,
“we have refused to consider” alternative grounds for affirmance not raised
in accordance with Practice Book § 84-11 “only in cases in which the oppos-
ing party would be prejudiced by consideration of the issue.” (Internal
quotation marks omitted.) State v. Sinvil, 270 Conn. 516, 530 n.11, 853 A.2d
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Practice Book § 16-37 expressly provides the proce-
dure to be followed by a trial court when a motion for
a directed verdict is not granted. If such a motion “is
denied or for any reason is not granted, the judicial
authority is deemed to have submitted the action to
the jury subject to a later determination of the legal
questions raised by the motion.” Practice Book § 16-
37. The trial court, therefore, may grant the motion,
deny the motion, or reserve decision on the motion.
See Southern New England Telephone Co. v. Pagano,
79 Conn. App. 458, 466, 830 A.2d 359 (2003) (recognizing
that trial court may “delay its decision on a motion for
a directed verdict” and need not “immediately deny or
immediately grant the motion”); 2 R. Bollier & S. Busby,
Stephenson’s Connecticut Civil Procedure (3d Ed. 2002)
§ 195 (d), p. 399 (“[ulnder [§] 16-37 . . . the trial judge
can refuse to rule on the motion for a directed verdict
and submit the case to the jury”)

Practice Book § 16-37 treats the trial court’s election
to reserve decision as the equivalent of a denial of the
motion for purposes of subsequent proceedings, which
is why the rule states that the case is deemed to have
been submitted to the jury subject to a later determina-
tion of the legal questions raised by the motion if, for
any reason, “the motion is not granted . . . .” Practice
Book § 16-37. In the event that the jury thereafter
returns a verdict for the plaintiff, the rule provides what
steps the unsuccessful defendant may take to renew
any legal claim previously raised in its motion for a
directed verdict: “After the acceptance of a verdict and
within the time stated in Section 16-35 for filing a motion
to set a verdict aside, a party who has moved for a
directed verdict may move to have the verdict and any

105 (2004). The defendant does not allege in its reply brief that it would be
prejudiced by our consideration of the plaintiff’s alternative ground for
affirmance regarding the adequacy of the record and, therefore, we consider
the merits of the plaintiff’s claim. See id.
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judgment rendered thereon set aside and have judgment
rendered in accordance with his or her motion for a
directed verdict . . . .” Practice Book § 16-37.

When the foregoing procedure is followed, as it was
in the present case, Practice Book § 16-37 provides that
“the judicial authority may allow the judgment to stand
or may set the verdict aside and either order a new
trial or direct the entry of judgment as if the requested
verdict had been directed.” There is no need under
these circumstances for the trial court to go back and
rule on the reserved motion for a directed verdict,
because the legal issues raised in that motion were
preserved and incorporated into a properly filed motion
for judgment notwithstanding the verdict. Thus, the trial
court’s ruling on that postverdict motion becomes the
controlling disposition for purposes of appeal.! The

3 The inverse proposition also holds true, which means that “[a] motion
for a directed verdict is a prerequisite to the filing of a motion to set aside
the verdict.” Willow Springs Condominium Assn., Inc. v. Seventh BRT
Development Corp., 245 Conn. 1, 49, 717 A.2d 77 (1998).

* Our procedural rules tie the preverdict motion for a directed verdict to
the postverdict motion to set aside a verdict because the parties have “a
constitutional right to have factual issues resolved by the jury.” (Internal
quotation marks omitted.) Landmark Investment Group, LLC v. CALCO
Construction & Development Co., supra, 318 Conn. 862; see also footnote
3 of this opinion. “By requiring the motion for a directed verdict, the fiction
is preserved that the judge, in ruling on the motion after verdict, is really
giving a delayed decision on the motion for a directed verdict.” 2 R. Bollier &
S. Busby, supra, § 195 (b), p. 396; see also Salaman v. Waterbury, 44 Conn.
App. 211, 216, 687 A.2d 1318 (1997) (“The purpose of this rule of specificity
is to prohibit reconsideration of the factual basis of a jury’s verdict unless
that verdict is accepted subject to the trial court’s reserved ruling on a
particular claim of legal sufficiency. This reserved ruling on a specific claim
satisfies the constitutional prohibition that would otherwise preclude judi-
cial reexamination of factual matters decided by the jury. Further, as a
practical matter, the rule serves to ensure that a party against whom a
motion for a directed verdict is directed and the trial court have sufficient
notice of the alleged deficiency of proof so as possibly to cure it without
necessitating a new trial.”), rev’d on other grounds, 246 Conn. 298, 717 A.2d
161 (1998). Thus, under Practice Book § 16-37, the trial court’s decision on
a motion for judgment notwithstanding the verdict “relate[s] back so as to
be effective prior to the retirement of the jury.” (Internal quotation marks
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appeal itself is taken from the judgment rendered by
the trial court after it denied the motion for judgment
notwithstanding the verdict and disposed of any other
pending motions that may require a ruling before the
judgment becomes final. See, e.g., General Statutes § 52-
263; Practice Book § 61-1; see also Hylton v. Gunter,
313 Conn. 472, 478-84, 97 A.3d 970 (2014) (discussing
operation of final judgment rule in context of various
postverdict motions); Tough v. Ives, 159 Conn. 605, 606,
268 A.2d 371 (1970) (“[u]ntil there is a final judgment
or the court has granted the motion to set aside the
verdict, there is no right of appeal”).

In the present case, the defendant’s counsel made an
oral motion for a directed verdict after the plaintiff’s
case-in-chief. In response, the trial court “reserve[d]”
decision on the defendant’s motion and “proceed[ed]
to the defendant’s case.” After the defendant presented
evidence and the jury returned a verdict in favor of the
plaintiff, the defendant renewed the claim of evidentiary
insufficiency contained in its previously filed motion
for a directed verdict. The defendant’s supporting mem-
orandum of law, moreover, specifically argued that its
motion for judgment notwithstanding the verdict must
be decided solely on the basis of the evidence submitted
during the plaintiff’s case-in-chief.

omitted.) 2 R. Bollier & S. Busby, supra, § 195 (a), p. 395; see also Baltimore &
Carolina Line, Inc. v. Redman, 295 U.S. 654, 659-60, 55 S. Ct. 890, 79 L.
Ed. 1636 (1935) (“At common law there was a well established practice of
reserving questions of law arising during trials by jury and of taking verdicts
subject to the ultimate ruling on the questions reserved; and under this
practice the reservation carried with it authority to make such ultimate
disposition of the case as might be made essential by the ruling under the
reservation, such as [nonsuiting] the plaintiff where he had obtained a
verdict, entering a verdict or judgment for one party where the jury had given
a verdict to the other, or making other essential adjustments. Fragmentary
references to the origin and basis of the practice indicate that it came to
be supported on the theory that it gave better opportunity for considered
rulings, made new trials less frequent, and commanded such general
approval that parties litigant assented to its application as a matter of
course.” [Footnote omitted.]).
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This procedural history reveals that the defendant’s
claim regarding the sufficiency of the plaintiff's evi-
dence and the applicability of the waiver rule was dis-
tinctly raised at trial and, therefore, is preserved for
our review.’ The defendant has provided this court with
all of the material that we need to review its claim on
appeal—the trial court’s written memorandum of deci-
sion on the defendant’s motion for judgment notwith-
standing verdict, the transcript of the trial proceedings,
and the exhibits submitted to the jury. See Practice
Book §§ 634, 63-8, and 64-1. Accordingly, we find no
merit to the plaintiff’s contention that the record is
inadequate for our review.

B

The question presented in this appeal is whether the
waiver rule applies to civil cases in which the trial court
has reserved decision on a motion for a directed verdict
pursuant to Practice Book § 16-37. We conclude that it
does. In resolving this question, it is significant to our
consideration that the waiver rule applies in criminal
cases. See, e.g., State v. Perkins, 271 Conn. 218, 231,
856 A.2d 917 (2004) (holding that “the waiver rule is
followed in this state”). In Perkins, we recognized that
“the waiver rule presents [a] defendant with a difficult
dilemma”; id., 243; because it forces him or her “to
choose between waiving the right to [present] a defense
and waiving the right to put the state to its proof.”
(Internal quotation marks omitted.) Id., 229. We held
that this dilemma was neither unfair; id., 243-44; nor
did it deprive the defendant of his constitutional rights.
Id., 232-37. Rather, “the question faced by the defendant
essentially is tactical in nature, and . . . the truth seek-
ing function of the criminal trial trumps the propriety

% See Practice Book § 60-5 (“[t]he court shall not be bound to consider a
claim unless it was distinctly raised at the trial or arose subsequent to the
trial”); see also Murphy v. EAPWJP, LLC, 306 Conn. 391, 399, 50 A.3d 316
(2012) (“[i]t is well established that a claim must be distinctly raised at trial
to be preserved for appeal”).
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vel non of the ruling on the defendant’s motion.” Id.,
244. The court in Perkins explained that the waiver rule
is followed because it “supports fact-finding and the
ultimate truth seeking function of a trial.” Id., 237-38.
Specifically, the waiver rule “eliminates the bizarre
result that could occur in its absence, namely, that a
conviction could be reversed for evidentiary insuffi-
ciency, despite evidence in the record sufficiently estab-
lishing guilt.” Id., 238. “Consider, for example, a case
in which, after [an improper] denial [of a motion for
judgment of acquittal], the defendant testifies and,
under skillful cross-examination, admits, either explic-
itly or implicitly, his guilt of the crime charged. It hardly
can increase public respect for the criminal process for
an appellate court to set that defendant free because
the trial court erroneously denied his motion for a judg-
ment of acquittal at an earlier stage of the trial. In such
a case, in our view, that denial becomes, by virtue of the
defendant’s own evidence, immaterial error.” (Internal
quotation marks omitted.) Id., 245 n.31. To hold other-
wise would result in “a perception of the criminal trial
as a sporting event in which the rules of the game trump
the search for truth.” Id., 245.

In arriving at our conclusion in Perkins, we rejected
the claim of the defendant, Benjamin J. Perkins, that
the waiver rule effectively had been repealed in crimi-
nal cases by Practice Book §§ 42-40 and 42-41, which
require the trial court to order the entry of a judgment
of acquittal when the state adduces insufficient evi-
dence of guilt. Id., 239-41. We pointed out that the rules
of practice “[shed] no light on how this court is required
to review the sufficiency of the evidence following the
trial court’s denial of such a motion and a jury’s verdict
of guilty.” (Emphasis in original.) Id., 240-41. “[O]nce
a case is submitted to a jury, however erroneously,
and the jury returns a verdict of guilty, review of the
evidence ought to be on the basis of that evidence that
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was before the jury. . . . After all, on an appeal claim-
ing insufficiency of the evidence following a jury’s ver-
dict of guilty, it is the propriety of the jury’s verdict
that we are reviewing, not the propriety of the trial
court’s submission of the case to the jury. We simply
conclude that, when a reviewing court is faced with a
choice between two records—one encompassing some
of the evidence presented at trial and one encompassing
all of the evidence presented at trial—the latter is the
preferable record on which to determine whether a
defendant is entitled to a reversal of his conviction.”
(Citation omitted.) Id., 241-42.

The court also rejected Perkins’ contention that the
waiver rule should not apply because he was charged
with multiple crimes and “could not present exculpa-
tory evidence with respect to [one of the charges] with-
out also introducing, or allowing the state to draw out,
potentially inculpatory evidence with respect to . . .
other charges.” Id., 242. We explained that it was Per-
kins’ “choice, as a matter of trial strategy, to inject into
the trial whatever issues that he concluded would be
beneficial to his defense. Conversely, [Perkins] was free
to avoid any issues on direct examination that he did
not want drawn out by the state. . . . [Perkins] also
was free to, and did not, request a severance of the
charges against him . . . .” (Citation omitted.) Id.
Regardless, the conflicting “pressures” faced by a
defendant charged with multiple crimes “do not out-
weigh the truth seeking interest, on appeal, in reviewing
the record as it was presented to the jury.” (Emphasis
in original.) Id., 243.

The defendant here contends that Perkins is distin-
guishable from the present case because, unlike in crim-
inal cases, in which a trial court is required to rule on
a motion for judgment of acquittal filed at the close
of the state’s case-in-chief, in civil cases, our rules of
practice provide the trial court with the option of reserv-
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ing decision on a motion for a directed verdict. Compare
Practice Book § 16-37 (when motion for directed verdict
made after close of plaintiff’'s case-in-chief is denied or
otherwise not granted, trial court “is deemed to have
submitted the action to the jury subject to a later deter-
mination of the legal questions raised by the motion”),
with Practice Book § 42-41 (requiring trial court to
“grant or deny the motion [for judgment of acquittal]
before calling upon the defendant to present the defen-
dant’s case-in-chief”). The defendant argues that the
reservation option in Practice Book § 16-37 “essentially
force[s] a defendant to choose between resting [its case]
and being deprived of the benefits of the motion.” We
are not persuaded for three reasons.

First, as a historical matter, the waiver rule has
deeper roots in civil procedure than in criminal proce-
dure. See State v. Perkins, supra, 271 Conn. 271 (Katz,
J., dissenting) (noting that “the waiver rule was
imported from the civil to the criminal sphere along
with the motion for [a] directed verdict itself” [internal
quotation marks omitted]). Although “courts in a num-
ber of other jurisdictions have . . . questioned the
validity of the waiver rule [in the criminal context]”;
Statev. Rutan, 194 Conn. 438, 442, 479 A.2d 1209 (1984);
its validity in the civil context never has been subject
to doubt in Connecticut. See Sears, Roebuck & Co. v.
Board of Tax Review, supra, 241 Conn. 757 (“we have
never questioned its applicability in the civil context”);
Elliott v. Larson, 81 Conn. App. 468, 472, 840 A.2d 59
(2004) (finding “no reason why the rationale underlying
the ‘waiver rule’ should not operate in this case”); In
re James L., 55 Conn. App. 336, 341, 738 A.2d 749
(same), cert. denied, 252 Conn. 907, 743 A.2d 618 (1999).

Second, we can discern nothing in the distinction
between a trial court’s reservation of decision on a
motion for a directed verdict and its denial of such a
motion that bears on the right to obtain appellate review
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of the trial court’s refusal to grant that motion.® Regard-
less of whether a motion for a directed verdict has been
reserved or denied, “the judicial authority is deemed
to have submitted the action to the jury subject to a
later determination of the legal questions raised by the
motion.” Practice Book § 16-37.

% The defendant argues that the distinction between reservation and denial
“is critically important to the issue of appellate review” pursuant to State
v. Higgins, 74 Conn. App. 473, 811 A.2d 765, cert. denied, 262 Conn. 950, 817
A.2d 110 (2003). Higgins, however, provides no support for the defendant’s
position. In Higgins, the defendant moved for a judgment of acquittal at
the close of the state’s case-in-chief, and the trial court improperly reserved
decision on the defendant’s motion, even though our criminal rules of prac-
tice “specifically [direct] the court either to grant or to deny” the motion,
and there is “no . . . discretion” to reserve decision. Id., 480; see Practice
Book § 42-41 (requiring trial court to “either grant or deny the motion [for
a judgment of acquittal] before calling upon the defendant to present the
defendant’s case-in-chief”). Because our rules of practice do not permit a
trial court to reserve decision on a midtrial motion for a judgment of acquittal,
the Appellate Court declined to apply the waiver rule “to avoid prejudicing
the defendant . . . .” State v. Higgins, supra, 481. Thus, the Appellate Court
considered “only the evidence that was presented by the state in its case-in-
chief” to evaluate the sufficiency of the evidence to support the defendant’s
conviction. Id.

The Appellate Court in Higgins declined to apply the waiver rule because
it sought to remedy a procedural error that occurred when the trial court
improperly reserved decision on the defendant’s midtrial motion for judg-
ment of acquittal. The remedy was appropriate because the trial court’s
failure to issue a decision, when required to do so, inherently was prejudicial
to the defendant. See id.; cf. United States v. Rhodes, 631 F.2d 43, 44-45
(5th Cir. 1980) (declining to apply waiver rule when trial court impermissibly
reserved decision on motion for judgment of acquittal filed “at the close of
the [g]lovernment’s case” because “application of any other rule would penal-
ize a defendant for a trial court’s refusal to issue a ruling at the time clearly
required by our previous cases”); United States v. House, 551 F.2d 756, 760
(8th Cir.) (declining to apply waiver rule when trial court impermissibly
reserved decision on midtrial motion for judgment of acquittal because,
“[o]therwise, the defendant would lose the right to have the sufficiency of
the evidence against him adjudged at the close of the government’s case
even though he expressly sought to have the evidence considered and even
though the [r]ule expressly grants him that right”), cert. denied, 434 U.S.
850, 98 S. Ct. 161, 54 L. Ed. 2d 119 (1977). In contrast, our civil rules of
practice explicitly authorize the trial court to reserve decision on a motion
for a directed verdict filed at the close of the plaintiff’'s case-in-chief. See
Practice Book § 16-37. Accordingly, Higgins is inapposite.
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Third, the rules of practice do not shed any “light on
how this court is required {o review the sufficiency of
the evidence . . . .” (Emphasis in original.) State v.
Perkins, supra, 271 Conn. 240-41. “After all, on an
appeal claiming insufficiency of the evidence following
a jury’s verdict . . . it is the propriety of the jury’s
verdict that we are reviewing, not the propriety of the
trial court’s submission of the case to the jury.” Id.,
241. The parties have a “constitutional right to have
factual issues resolved by the jury,” and, once the jury
has resolved those factual issues, judicial review must
take place within “carefully defined parameters.” (Inter-
nal quotation marks omitted.) Harris v. Bradley Memo-
rital Hospital & Health Center, Inc., 296 Conn. 315, 336,
994 A.2d 153 (2010). Those parameters require us to
“consider the evidence in the light most favorable to
the [prevailing party]” and to uphold a jury’s verdict
when “it is apparent that there was some evidence upon
which the jury might reasonably reach [its] conclusion
... .” (Internal quotation marks omitted.) Salaman v.
Waterbury, 246 Conn. 298, 304, 717 A.2d 161 (1998). It
is for this reason that the trial court must consider all of
the evidence before the jury, including the defendant’s
evidence, in deciding whether “the evidence supports
the jury’s determination.” (Emphasis omitted.) Harris
v. Bradley Memorial Hospital & Health Center, Inc.,
supra, 347.

Nonetheless, the defendant contends that the waiver
rule is inconsistent with the plain language and history
of Practice Book § 16-37 and is “fundamentally unfair

. in civil cases . . . in which a plaintiff has pleaded
multiple claims and the defendant has pleaded counter-
claims or special defenses . . . .” We find no merit in
either argument.

Practice Book § 16-37 provides that “[w]henever a
motion for a directed verdict made at any time after
the close of the plaintiff’'s case-in-chief is denied or
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for any reason is not granted, the judicial authority is
deemed to have submitted the action to the jury subject
to a later determination of the legal questions raised
by the motion.” (Emphasis added.) The defendant
claims that the “legal [question]” raised by a midtrial
motion for a directed verdict on the basis of the insuffi-
ciency of the evidence is the sufficiency of the plain-
tiff’s proof, rather than the sufficiency of all of the evi-
dence. Thus, the defendant argues that the trial court’s
“later determination of the legal [question] raised by
the motion”; Practice Book § 16-37; in a motion for
judgment notwithstanding the verdict also must be lim-
ited to the sufficiency of the plaintiff’'s proof, without
regard to the evidence presented later in the trial. We
disagree.

“Our interpretation of the rules of practice is a ques-
tion of law subject to plenary review.” State v. Jones,
314 Conn. 410, 418, 102 A.3d 694 (2014). “The rules
of statutory construction apply with equal force to [the
rules of practice]. . . . Where the meaning of a stat-
ute [or rule] is plain and unambiguous, the enactment
speaks for itself and there is no occasion to construe
it. Its unequivocal meaning is not subject to modifi-
cation by way of construction. . . . If a statute or rule
is ambiguous, however, we construe it with due regard
for the authors’ purpose and the circumstances sur-
rounding its enactment or adoption.” (Citations omit-
ted; internal quotation marks omitted.) Grievance
Committee v. Trantolo, 192 Conn. 15, 22, 470 A.2d
228 (1984).

The legal question raised by a motion for a directed
verdict challenging the legal sufficiency of the evidence,
and by a motion for judgment notwithstanding the ver-
dict raising those same grounds, is not the sufficiency
of the plaintiff’s proof alone; it is whether “[a] directed
verdict is justified [because] on the evidence the jury
reasonably and legally could not have reached any
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other conclusion.” Gagne v. Vaccaro, 255 Conn. 390,
400, 766 A.2d 416 (2001). Although the evidence before
the jury may differ depending on the procedural posture
of the case at the time the defendant’s motion is filed,
the legal question remains the same. Nothing in the
language of Practice Book § 16-37 suggests that a trial
court adjudicating a postverdict motion for judgment
notwithstanding the verdict may ignore evidence elic-
ited during the defendant’s case when deciding the legal
question of evidentiary sufficiency after the jury has
spoken. To determine the sufficiency of the evidence,
the trial court necessarily must assess all of the evi-
dence on which the jury could “make its finding|[s] . . .
irrespective of the source from which that evidence
comes.” Cinque v. Orlando, 140 Conn. 591, 593, 102
A.2d 532 (1954). We therefore reject the defendant’s
contention that the waiver rule is inconsistent with the
plain language of Practice Book § 16-37.

Our construction of Practice Book § 16-37 is sup-
ported by the common-law history of the motion for a
directed verdict, a background that informs our under-
standing of the purpose and operation of the rule of
practice as it exists today. The motion for a directed
verdict entered into civil practice during the nineteenth
century and initially could be made only at the close
of all the evidence. See DiBiase v. Garnsey, 104 Conn.
447, 451, 133 A. 669 (1926) (motion for directed verdict
“can be moved only at the conclusion of the evidence
offered by both parties”); T. Phillips, Comment, “The
Motion for Acquittal: A Neglected Safeguard,” 70 Yale
L. J. 1151, 1152 (1961) (“[i]n the [nineteenth] century
judges began to utilize the directed verdict in civil
cases”). A defendant who wished to move for a directed
verdict at the close of the plaintiff’s case was required
first to rest his case, thereby forfeiting the right to
present any evidence.” See Jacobs v. Connecticut Co.,

" At common law, civil defendants wishing to challenge the sufficiency
of the evidence at the close of the plaintiff’'s case were required to demur



September 10, 2019 CONNECTICUT LAW JOURNAL Page 25

333 Conn. 60 SEPTEMBER, 2019 83
Riley v. Travelers Home & Marine Ins. Co.

137 Conn. 189, 190-92, 75 A.2d 427 (1951) (holding that
trial court improperly allowed defendant to move for
directed verdict without first resting its case).

In 1978, the drafters of the Practice Book adopted
two significant changes to the rules of practice govern-
ing directed verdicts, and these changes have remained
in effect to this day.® First, a defendant no longer is

to the evidence, a procedure that precluded the defendant from presenting
any evidence thereafter. This practice posed a great risk to defendants
because, if the motion was denied, the court immediately rendered judgment
for the plaintiff. See T. Phillips, supra, 70 Yale L. J. 1151. In 1852, the General
Assembly passed a statute giving defendants the option of pursuing what
was called an evidentiary nonsuit. See General Statutes (1888 Rev.) § 1109
(“[w]hen on the trial of any issue in fact, in a civil action, the plaintiff shall
have produced his evidence and rested his cause, the defendant may move
for judgment as in case of non-suit, and the court may grant such motion,
if in its opinion, the plaintiff shall have failed to make out a prima facie
case”). The court’s decision to deny a motion for evidentiary nonsuit was
discretionary and not subject to appeal. See Bennett v. Agricultural Ins.
Co., 51 Conn. 504, 512 (1884). The statute permitting a motion for evidentiary
nonsuit still exists today; see General Statutes § 52-210; but, as a practical
matter, the motion has fallen into disuse and has been replaced by the
motion for a judgment of dismissal. See Thomas v. West Haven, 249 Conn.
385, 391, 734 A.2d 535 (1999) (“[a] motion for judgment of dismissal has
replaced the former motion for nonsuit for failure to make out a prima facie
case” [internal quotation marks omitted]), cert. denied, 528 U.S. 1187, 120
S. Ct 1239, 146 L. Ed. 2d 99 (2000).

8 Compare Practice Book (1978) § 321 (“Whenever a motion for a directed
verdict made at any time after the close of the plaintiff’'s case in chief is
denied or for any reason is not granted, the court is deemed to have submitted
the action to the jury subject to a later determination of the legal questions
raised by the motion. The defendant may offer evidence in the event the
motion is not granted, without having reserved the right to do so and to
the same extent as if the motion had not been made.”), with Practice Book
§ 16-37 (“Whenever a motion for a directed verdict made at any time after
the close of the plaintiff’s case-in-chief is denied or for any reason is not
granted, the judicial authority is deemed to have submitted the action to
the jury subject to a later determination of the legal questions raised by the
motion. The defendant may offer evidence in the event the motion is not
granted, without having reserved the right to do so and to the same extent
as if the motion had not been made. After the acceptance of a verdict and
within the time stated in Section 16-35 for filing a motion to set a verdict
aside, a party who has moved for a directed verdict may move to have the
verdict and any judgment rendered thereon set aside and have judgment
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required to wait until the close of all of the evidence
to move for a directed verdict—a motion for a directed
verdict may be made “at any time after the close of the
plaintiff’s case in chief . . . .” Practice Book (1978)
§ 321 (now § 16-37). Second, a defendant no longer must
rest his own case prior to moving for a directed ver-
dict— a defendant may “offer evidence in the event the
motion is not granted, without having reserved the right
to do so and to the same extent as if the motion had
not been made.” Practice Book (1978) § 321 (now § 16-
37). The purpose of these changes was to end the
“unfair” common-law requirement that a party moving
for adirected verdict must first rest his case and thereby
forfeit the opportunity to present evidence on his own
behalf. See R. Ciulla & R. Allen, “Comments on New
Practice Book Revisions,” 4 Conn. L. Trib., No. 40, Octo-
ber 2, 1978, p. 3 (“Previously, if a defendant made a
motion for a directed verdict after the close of [the]
plaintiff’s case, and if the motion was not granted, the
defendant was foreclosed from introducing any evi-
dence in support of his case. A motion for [nonsuit]
was available to raise the same legal issues but was
less effective since, if granted, the plaintiff had another
year to bring his action again in an attempt to make
out a prima facie case. [The revised rule of practice]
therefore eliminates an unfair situation with which
defendants were frequently confronted.”).’

rendered in accordance with his or her motion for a directed verdict; or if
a verdict was not returned such party may move for judgment in accordance
with his or her motion for a directed verdict within the aforesaid time after
the jury has been discharged from consideration of the case. If a verdict
was returned, the judicial authority may allow the judgment to stand or
may set the verdict aside and either order a new trial or direct the entry of
judgment as if the requested verdict had been directed. If no verdict was
returned, the judicial authority may direct the entry of judgment as if the
requested verdict had been directed or may order a new trial.”).

 Another purpose behind the rule change was to facilitate the systemic
efficiency that can be gained in circumstances in which the trial court is
able to reserve decision if it harbors any doubt about the proper disposition
of the motion for a directed verdict. By reserving decision and allowing the
case to proceed to verdict when such doubt exists, the trial court safeguards
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The changes adopted in 1978 eliminated the most
severe risk associated with the common-law procedure
governing motions for directed verdicts, because the
defendant no longer was required to bet his case on
a favorable ruling. The innovation did not eliminate
altogether, however, the need for a defendant to make
strategic choices before utilizing the procedure.
Although a defendant no longer is required to rest his
case before filing a motion for a directed verdict under
Practice Book § 16-37, a defendant who opts to present
additional evidence after the reservation or denial of
such a motion “undertakes a risk that the testimony of
defense witnesses will fill an evidentiary gap in the
[plaintiff’s] case.” (Internal quotation marks omitted.)
Sears, Roebuck & Co. v. Board of Tax Review, supra,
241 Conn. 757; see also 9A C. Wright & A. Miller, Federal
Practice and Procedure (2d Ed. 1995) § 2534, p. 324
(Under rule 50 of the Federal Rules of Civil Procedure,
renewed motions for directed verdict “will be judged
in the light of the case as it stands at that time. Even
though the court may have erred in denying the initial
motion, this error is cured if subsequent testimony on

the efficiency of the system because, if the jury returns a verdict for the
plaintiff, and if the trial court thereafter grants the defendant’s renewed
motion in the form of a motion for judgment notwithstanding the verdict,
then reversal of that judgment on appeal will result in the reinstatement of
the jury verdict rather than a new trial. See W. Horton et al., 1 Connecticut
Practice Series: Superior Court Civil Rules (2018-2019 Edition) § 16-37,
author’s comments, p. 752 (“[T]he trial court may . . . reserve decision on
any motion for directed verdict until after the verdict has been returned.
. . . That way if the trial judge erroneously grants the motion, the Supreme
Court can direct judgment on the verdict rather than ordering a new trial.”
[Citation omitted.]); see also 2 R. Bollier & S. Busby, supra, § 195 (d), p.
399 (“Under [§] 16-37 . . . the trial judge can refuse to rule on the motion
for a directed verdict and submit the case to the jury. If . . . the appellate
court agree[s] with the jury, judgment can be entered on the verdict. If,
however, it now appears that the verdict should have been directed, a new
trial is no longer the only remedy. Judgment can now be ordered in favor
of the party for whom a verdict should have been directed.”). The procedural
option to reserve decision on a motion for a directed verdict therefore serves
an important purpose—just not the purpose advocated by the defendant.
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behalf of the moving party repairs the defects in the
opponent’s case.”). Indeed, “[i]Jt not infrequently hap-
pens that the defendant himself, by his own evidence,
supplies the missing link” in the plaintiff’s proof, and,
having done so, “the court and jury have the right to
consider the whole case as made by the testimony.”
Bogk v. Gassert, 149 U.S. 17, 23, 13 S. Ct. 738, 37 L. Ed.
631 (1893); see also Sears, Roebuck & Co. v. Board of
Tax Review, supra, 757 (“[o]n appeal in such cases, the
question becomes whether . . . there is evidence in
the entire record to justify submitting the matter to a
trier of fact” [emphasis omitted; internal quotation
marks omitted]). As we held in Perkins, once a case is
submitted to a jury and the jury returns a verdict, a
court’s review of the sufficiency of the evidence must
be on the basis of “all of the evidence on which the
jury relied . . . .” (Emphasis in original.) State v. Per-
kins, supra, 271 Conn. 245.

Lastly, we reject the defendant’s contention that the
waiver rule is fundamentally unfair in civil cases, such
as this one, in which a plaintiff has raised multiple
claims and a defendant has asserted multiple special
defenses. Although we recognize that “the waiver rule
presents [a] defendant with a difficult dilemma, we dis-
agree that it is an ‘unfair’ dilemma.” State v. Perkins,
supra, 271 Conn. 243. As we recognized in Perkins,
litigation is “replete with situations requiring the mak-
ing of difficult judgments as to which course to follow.”
(Internal quotation marks omitted.) Id., 233. A defen-
dant whose motion for a directed verdict has been
reserved for decision or improperly denied must choose
whether to rest on the alleged insufficiency of the plain-
tiff’s proof or risk filling in the gaps in the plaintiff’s
evidence by presenting evidence in support of his spe-
cial defenses, but such a routine “tactical” decision
never “has been regarded as unfair.”" Id., 243-44. The

To the extent that unfairness may exist, a defendant may move to
bifurcate the trial of a plaintiff’s claims. See General Statutes § 52-205 (“[i]n
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circumstances may require a defendant with the hope of
prevailing as a matter of law, on grounds of evidentiary
insufficiency, to exercise additional care when choos-
ing how narrowly to confine its own evidentiary pre-
sentation, but difficult choices of this nature are rou-
tinely faced by trial lawyers, and we do not consider
the choices required in the present context especially
unusual or unfair. In any event, it is clear to us that
whatever difficulty arises as a result of the defendant’s
tactical decision is substantially outweighed “by the
truth seeking function of the . . . trial” and the “per-
ceived fairness of the judicial system as a whole . . . .”
(Internal quotation marks omitted.) Id., 244. This con-
clusion gains additional force when we consider that
we have upheld the fundamental fairness of the waiver
rule in the criminal context, in which a defendant’s
personal liberty is at stake and constitutional protec-
tions are implicated. See id., 232-37. We perceive no
reason to conclude otherwise in the context of a civil
action.

Accordingly, we hold that the defendant waived its
right to challenge the sufficiency of the evidence in
the plaintiff’s case-in-chief, and the trial court properly
relied on the defendant’s evidence when it denied the
defendant’s motion for judgment notwithstanding the
verdict.!! The following observation of the Appellate
Court aptly summarizes our own view: “[T]he defendant
is now bound by its choice to roll the proverbial dice

all cases, whether entered upon the docket as jury cases or court cases,
the court may order that one or more of the issues joined be tried before
the others™); Practice Book § 15-1 (same). The defendant in the present
case never moved to bifurcate the trial of the plaintiff’s breach of contract
claim from the trial of his negligent infliction of emotional distress claim,
and we express no opinion whether bifurcation would have been appropriate
if such a motion had been filed.

' n light of our conclusion, we need not reach the plaintiff’s alternative
argument that “there was sufficient evidence in the plaintiff’s case-in-chief
to support the tort of negligent infliction of emotional distress.”
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by presenting its own evidence at trial” and “cannot
claim error as to the trial court’s prior denial [of its
motion for judgment notwithstanding the verdict],
based solely [on] the evidence presented in the plain-
tiff’s case-in-chief, of its midtrial motion for a directed
verdict.” Riley v. Travelers Home & Marine Ins. Co.,
supra, 173 Conn. App. 435. The defendant does not
challenge the sufficiency of all of the evidence to sup-
port the jury’s verdict, and, therefore, we conclude that
the Appellate Court properly affirmed the judgment of
the trial court denying the defendant’s motion for judg-
ment notwithstanding the verdict.

The judgment of the Appellate Court is affirmed.

In this opinion the other justices concurred.

STATE OF CONNECTICUT v. GEORGE
MICHAEL LENIART
(SC 19809)
(SC 19811)

Palmer, McDonald, Robinson, D’Auria, Mullins, Kahn and Vertefeuille, Js.*
Syllabus

The defendant, who was convicted of capital felony and murder following the
disappearance of the victim, appealed from the judgment of conviction,
claiming, inter alia, that certain evidentiary rulings substantially affected
the jury’s verdict and that there was insufficient evidence to sustain his
conviction under the common-law corpus delicti rule. At trial, the state
presented testimony from A, who had been serving a ten year sentence
for a sexual assault involving another victim at the time of the defendant’s
trial. A testified that he and the defendant had sexually assaulted the
victim, a fifteen year old girl, after the three had driven to a secluded
wooded location in the defendant’s truck. A testified that he last saw
the victim in the defendant’s truck and that, when he met the defendant
the following day, the defendant, who was a lobster fisherman, had
confessed to killing the victim, placing her remains in a lobster trap,
and dropping the trap into a river. In order to impeach A’s credibility,

*The listing of justices reflects their seniority status on this court as of
the date of oral argument.
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the defendant sought to admit a video recording depicting a police
officer interviewing A prior to the administration of a polygraph examina-
tion. The defendant claimed that the video was relevant because it
showed that A had been promised favorable treatment in exchange for
his cooperation. The trial court, however, excluded the video on the
ground that it constituted inadmissible polygraph evidence under State
v. Porter (241 Conn. 57). The state also presented testimony from three
individuals who previously had been incarcerated with the defendant.
The first of those witnesses, B, testified that the defendant had admitted
to choking an intoxicated young girl to death while having sex with her,
dismembering her body, and disposing of it in lobster pots in Long Island
Sound. The second of those witnesses, D, testified that the defendant
told him that the victim’s body was in a river and had been eaten by
crabs. A, B, and D all testified that they hoped to receive some consider-
ation from the state in exchange for their testimony. The third of those
witnesses, C, who was no longer incarcerated at the time of trial, testified
that the defendant had admitted to raping and killing a fifteen year old
girl on his boat and hiding the body in a well before ultimately dumping
it in Long Island Sound. The state also elicited testimony at trial from
a thirteen year old victim in a separate case indicating that, six months
before the victim’s disappearance, the defendant had choked her while
raping her. Finally, the state called S, the defendant’s ex-wife, who
testified that she had asked the defendant whether he was involved in
the victim’s disappearance and that the defendant had told her that, the
less she knew, the better off she was. At trial, the defendant sought to
introduce testimony from N, a law professor who had studied issues
related to use of incarcerated informants as witnesses in criminal prose-
cutions. The state objected, and N testified, outside the presence of the
Jjury, that, among other things, the use of such informants is a significant
source of wrongful convictions and that inmates may gather information
from gossip, other inmates’ legal files, or the media in order to fabricate
believable, incriminating stories in exchange for favorable treatment.
Although N was able to testify about the use of such witnesses in certain
other jurisdictions, she acknowledged that she had not studied customs
or practices in Connecticut. The trial court ultimately excluded N’s
testimony, concluding that it invaded the exclusive province of the jury
by assessing the credibility of the state’s witnesses and that it did not
convey any relevant information beyond the ken of the average juror.
After closing arguments, the trial court instructed the jury regarding the
credibility of criminal informants. On appeal, the defendant raised an
unpreserved claim under the corpus delicti rule that the state had failed
to set forth sufficient evidence at trial to corroborate his alleged confes-
sions and to establish that the victim was, in fact, dead. The defendant
also claimed that the trial court had improperly excluded the video
recording and N’s testimony. Although the Appellate Court rejected the
defendant’s sufficiency claim for lack of preservation, it agreed with
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both of the defendant’s evidentiary claims. Because the Appellate Court
found that those evidentiary errors were harmful, it reversed the trial
court’s judgment and remanded the case for a new trial. Both the state
and the defendant, on the granting of certification, appealed to this
court. In his appeal, the defendant claimed that the Appellate Court
improperly rejected his sufficiency claim under the corpus delicti rule.
In its appeal, the state claimed that the Appellate Court incorrectly
concluded that the trial court had improperly excluded the video
recording and N’s testimony. Held:

1. The defendant could not prevail on his unpreserved sufficiency claim
under this state’s common-law corpus delicti rule: the purpose, history,
and scope of the corpus delicti rule, in this state as well as in other
jurisdictions, supported this court’s conclusion that the rule both bars
the admissibility of evidence of uncorroborated confessions and imposes
a substantive due process requirement, and, therefore, contrary to the
Appellate Court’s conclusion, the defendant’s corpus delicti claim was
reviewable on appeal even though it was not properly preserved at trial;
moreover, although this court declined the defendant’s invitation to
specifically require the state to prove the fact of death by evidence
independent of a defendant’s confession in a murder case under the
modern formulation of the corpus delicti rule, in light of circumstances
surrounding the victim’s disappearance, the testimony of A regarding
the sexual assault of the victim and related events, the fact that the
defendant had been convicted of sexually assaulting a thirteen year old
girl in a separate case, S’s testimony, and the similarities between the
defendant’s confessions as recounted by A, B, D, and C, this court
concluded that there was sufficient, corroborating evidence, indepen-
dent of the defendant’s confessions, of the victim’s death and of the
credibility of those confessions for the jury to have found the defendant
guilty beyond a reasonable doubt.

2. The Appellate Court incorrectly concluded that the trial court’s improper
exclusion of the video recording constituted harmful error: the trial
court improperly excluded the video for all purposes under Porter, as
that case defined inadmissible polygraph evidence to include only the
results of a polygraph test and the willingness of a witness to undergo
such a test, and, accordingly, Porter did not categorically preclude the
admission of all evidence regarding the pretest interview process; never-
theless, the defendant failed to meet his burden of demonstrating that
the exclusion of the video substantially affected the verdict because the
polygrapher had repeatedly emphasized the importance of telling the
truth while making only infrequent, potentially troubling remarks, A’s
own testimony on cross-examination by defense counsel provided strong
evidence of the powerful incentives that he had to cooperate with the
state by freely admitting his own participation in the underlying crimes
and his desire for leniency in connection with the unrelated sexual
assault conviction, and the state’s case against the defendant was other-
wise strong.
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3. The Appellate Court incorrectly concluded that the trial court had abused
its discretion in precluding N’s testimony regarding the credibility of
incarcerated informants; although the trial court incorrectly concluded
that N’s testimony would have invaded the exclusive province of the
jury by assessing the credibility of witnesses, as N explicitly testified
that she had no knowledge of this particular case and that she was not
familiar with and did not intend to comment on the testimony of any
particular witness, the trial court reasonably concluded that the relevant
information presented through N’s testimony was not beyond the ken
of the average juror, as the trial court could have credited N’s testimony
that any fundamental concerns regarding the reliability of informant
testimony have been exposed by the media and are well understood
outside of the jailhouse, and as any concepts relating to the credibility
of incarcerated informants that were directly and specifically applicable
to this case would have been made familiar to the jury through com-
mon sense, other information presented at trial, and the trial court’s
instructions.

State v. Uretek, Inc. (207 Conn. 706), to the extent that it suggested that
corpus delicti claims do not implicate fundamental due process rights
and, therefore, are not reviewable on appeal unless preserved at trial,
overruled.

(One justice concurring separately; three justices
concurring in part and dissenting in part
in two separate opinions)

Argued May 2, 2018—officially released September 10, 2019
Procedural History

Substitute information charging the defendant with
three counts of the crime of capital felony and one
count of the crime of murder, brought to the Superior
Court in the judicial district of New London and tried
to the jury before Jongbloed, J.; thereafter, the court
granted the state’s motion to preclude certain evidence;
verdict and judgment of guilty, from which the defen-
dant appealed; subsequently, the Appellate Court, Shel-
don and Prescott, Js., with Flynn, J., concurring in part
and dissenting in part, reversed the judgment of the
trial court and remanded the case for anew trial, and the
state and the defendant, on the granting of certification,
filed separate appeals with this court. Reversed in part;
Jurther proceedings.
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Stephen M. Carney, senior assistant state’s attorney,
with whom, on the brief, were Michael L. Regan, state’s
attorney, and John P. Gravalec-Pannone, former senior
assistant state’s attorney, for the appellant in Docket
No. SC 19809 and the appellee in Docket No. SC 19811
(state).

Lauren Weisfeld, chief of legal services, for the appel-
lee in Docket No. SC 19809 and the appellant in Docket
No. SC 19811 (defendant).

Opinion

MULLINS, J. Following a jury trial, the defendant,
George Michael Leniart, was convicted of murder in
violation of General Statutes § 53a-54a (a) and three
counts of capital felony in violation of General Statutes
(Rev. to 1995) § b3a-54b (5), (7), and (9), as amended
by Public Acts 1995, No. 95-16, § 4.! The Appellate Court
reversed the judgment of conviction and remanded the
case for a new trial, holding that the trial court improp-
erly excluded (1) a videotape that depicted a police
officer interviewing a crucial prosecution witness prior
to the administration of a polygraph examination, and
(2) certain expert testimony proffered by the defendant
regarding the reliability of jailhouse informant testi-
mony. State v. Leniart, 166 Conn. App. 142, 146-47, 140
A.3d 1026 (2016). The Appellate Court also considered
and rejected the defendant’s claim regarding the suffi-
ciency of the underlying evidence. Id. We granted both
the state’s and the defendant’s petitions for certification
to appeal.

Inits certified appeal, the state challenges the conclu-
sion of the Appellate Court that the videotape and
expert testimony were improperly excluded. In his
appeal, the defendant contends that he is entitled to a
judgment of acquittal because, under the common-law

! For the sake of simplicity, we note that all references in this opinion to
§ 53a-54b are to General Statutes (Rev. to 1995) § 53a-54b, as amended by
Public Acts 1995, No. 95-16, § 4.
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corpus delicti rule, the state failed to set forth sufficient
evidence, independent of the defendant’s own admis-
sions, to establish that the alleged victim was, in fact,
dead.

We reverse the judgment of the Appellate Court with
respect to the state’s appeal and affirm the judgment
with respect to the defendant’s appeal. Specifically, we
conclude that (1) although the defendant’s corpus
delicti claim is not merely evidentiary and, therefore,
is reviewable on appeal, the Appellate Court correctly
concluded that there was sufficient evidence to support
the conviction, (2) although the Appellate Court cor-
rectly concluded that the trial court’s exclusion of the
videotape was improper, the exclusion of that evidence
was harmless, and (3) the Appellate Court incorrectly
concluded that the trial court had abused its discretion
in precluding the expert testimony proffered by the
defendant.

The following facts, which the jury reasonably could
have found, and procedural history are relevant to the
claims before us. On May 29, 1996, the victim,> who
was then fifteen years old, snuck out of her parents’
home to meet Patrick J. Allain, a teenage friend also
known as P.J., so that they could smoke marijuana,
drink alcohol, and have sex. The two teenagers were
picked up by the defendant, who at the time was thirty-
three years old. They then drove to a secluded, wooded
location near the Mohegan-Pequot Bridge in the defen-
dant’s truck.

While parked, the victim and Allain kissed, drank
beer, and smoked marijuana. At some point, the defen-
dant, who had told Allain that he was in a cult, called
Allain aside and told him that he wanted “to do” the
victim and that he “wanted a body for the altar.”

2In accordance with our policy of protecting the interests of the victims
of sexual abuse, we decline to identify the victim or others through whom
the victim’s identity may be ascertained. See General Statutes § 54-86e.
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Allain, who feared the defendant, returned to the
truck and informed the victim that he and the defendant
were going to rape her. Allain then removed her clothes
and had sex with her in the truck while the defendant
watched through the windshield. After Allain and the
victim finished having sex, the defendant climbed into
the truck and sexually assaulted the victim while Allain
held her breast. After the assault, the victim pretended
not to be upset so that the defendant would not harm
her further.

The defendant then drove the teenagers back to
Allain’s neighborhood. The defendant dropped off
Allain near his home, and the victim remained in the
truck. The victim never returned home that night and
was never seen again, despite a protracted nationwide
search by law enforcement. The search also did not
recover her body.

Allain subsequently implicated the defendant in the
victim’s death. As a result, in 2008, the state charged
the defendant with murder in violation of § 53a-54a,
capital felony in violation of § 53a-54b (5) for murder
in the course of a kidnapping, capital felony in violation
of § 53a-54b (7) for murder in the course of a sexual
assault, and capital felony in violation of § 53a-54b (9)
for murder of a person under the age of sixteen. The
case was tried to a jury.

The state’s case against the defendant included the
testimony of four witnesses, who each testified that, at
different times, the defendant had admitted, directly or
indirectly, to Kkilling the victim. Allain, the state’s key
witness, was serving a ten year sentence for an unre-
lated sexual assault at the time of trial. He testified that,
on the afternoon following the previously described
events, the defendant had asked to meet with him on
a path behind the Mohegan School in Montville. At that
meeting, the defendant admitted that “he had to do [the
victim]—to get rid of her.” The defendant described to
Allain how, after dropping Allain off the night before,
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he had pretended to run out of gas near the path.? He
then ripped the license plates off his truck, dragged the
frantic victim into the woods, and choked her. Later
that evening, at a second meeting, the defendant further
confessed to Allain that he had killed the victim and
had “erased” her by placing her remains in a lobster
trap and dropping them into the mud at the bottom of
the Thames River. The defendant was a lobster fisher-
man at the time.

Like Allain, the state’s three other confession wit-
nesses either were inmates at the time of trial or pre-
viously had been incarcerated. Each of these three
witnesses had, at some point, been incarcerated with
the defendant while he was serving time for an unre-
lated sexual assault charge. Kenneth S. Buckingham
testified that the defendant confided in him that he
accidentally had choked an intoxicated young girl to
death while having sex with her and that he then dis-
membered the body and disposed of it in lobster pots
“in the sound.” Buckingham also testified that a person
named P.J. had been with the defendant and that victim
prior to the death. Michael S. Douton, Jr., testified that
the defendant had told him that the victim “was in the
river” and that “they would never convict him because
they would never find [her] body,” which had been
eaten by crabs. Buckingham and Douton, like Allain,
each testified that they hoped to receive some consider-
ation from the state in return for their testimony. Zee
Y. Ching, Jr., unlike the other witnesses, was not incar-
cerated or facing legal jeopardy at the time of trial.
Ching testified that the defendant admitted that he had
raped and killed a fifteen year old girl on his boat and
that he had hidden the body in a well before ultimately
dumping it in Long Island Sound.

? Although Allain’s testimony was unclear on this point, the jury reasonably
could have concluded that the path on which Allain and the defendant spoke
is the same path to which the defendant confessed having taken the victim.
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The jury returned a verdict of guilty on all counts.
The court merged the verdicts into a single conviction
of capital felony and sentenced the defendant to a term
of life imprisonment without the possibility of release.
On appeal to the Appellate Court, the defendant raised
various challenges to the trial court’s evidentiary rulings
and also claimed, relying in part on the common-law
corpus delicti rule, that the evidence was insufficient
to sustain his conviction. State v. Leniart, supra, 166
Conn. App. 146-49. The Appellate Court rejected the
defendant’s sufficiency claim but concluded that the
trial court incorrectly had excluded the polygraph pre-
test interview videotape, as well as expert testimony
relating to the credibility of jailhouse informants. The
Appellate Court then concluded that those evidentiary
rulings substantially affected the verdict and, accord-
ingly, remanded the case for a new trial.*

We granted the state’s petition for certification to
appeal, limited to the questions of whether the Appel-
late Court correctly concluded that the trial court had
erroneously excluded the polygraph pretest interview
videotape and expert testimony regarding jailhouse
informant testimony and that those rulings substantially
affected the verdict. State v. Leniart, 323 Conn. 918,
150 A.3d 1149 (2016). We also granted the defendant’s
petition for certification to appeal, limited to the ques-
tion of whether the Appellate Court properly applied
the corpus delicti rule in concluding that there was
sufficient evidence to sustain his conviction of murder
and capital felony. State v. Leniart, 323 Conn. 918, 918-
19, 149 A.3d 499 (2016). Additional facts and procedural
history will be set forth as necessary.

4 Judge Flynn, writing separately, concluded that the Appellate Court
majority had, in some respects, improperly articulated and applied the cor-
pus delicti rule, but he agreed that the defendant could not prevail on his
corpus delicti claim. See State v. Leniart, supra, 166 Conn. App. 228 (Flynn,
J., concurring in part and dissenting in part).
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I
CORPUS DELICTI RULE

We first consider the claim raised in the defendant’s
appeal. Before the Appellate Court, the defendant
argued, for the first time; see footnote 7 of this opin-
ion; that the evidence was insufficient to sustain his
conviction because, under the common-law corpus
delicti rule, the state had failed to establish beyond a
reasonable doubt each element of the crimes charged.
As we explain more fully hereinafter, the corpus delicti
rule, although defined and applied differently in other
jurisdictions, and even in our prior cases, generally
“prohibits a prosecutor from proving the [fact of a trans-
gression] based solely on a defendant’s extrajudicial
statements.”® Black’s Law Dictionary (7th Ed. 1999) p.
346. In the present case, the defendant argued that
there was no evidence, aside from his various alleged
admissions, that the victim actually was dead, which
is the corpus delicti of murder. See State v. Tillman,
152 Conn. 15, 20, 202 A.2d 494 (1964) (“[T]he corpus
delicti consists of the occurrence of the specific kind
of loss or injury embraced in the crime charged. . . .
[IIn a homicide case, the corpus delicti is the fact of
the death, whether or not feloniously caused, of the
person whom the accused is charged with having killed
or murdered.” [Footnote omitted.]).

In order to identify the specific version of the rule
to be applied in the present case, the Appellate Court
reviewed the purpose and history of the corpus delicti
rule. Believing itself to be bound by cases such as State
v. Uretek, Inc., 207 Conn. 706, 543 A.2d 709 (1988) (Ure-
tek), a majority of the Appellate Court held that the
corpus delicti rule is merely an evidentiary rule that

° For the reasons discussed in part I B of this opinion, some courts and
commentators refer to Connecticut’s version of the corpus delicti rule as
the corroboration rule.
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bars the use of a defendant’s own uncorroborated extra-
judicial confessions or admissions® to prove the corpus
delicti of a crime. State v. Leniart, supra, 166 Conn.
App. 151, 159. Because, in its view, the rule is one of
admissibility, the Appellate Court majority concluded
that the defendant had abandoned his corpus delicti
claim by failing to object at trial to the testimony of
Allain, Buckingham, Ching, and Douton, each of whom
testified that the defendant had confessed to killing the
victim. Id., 151.

Judge Flynn, writing a separate opinion concurring
in part and dissenting in part, concluded that the corpus
delicti rule is a hybrid rule—it is an evidentiary rule,
insofar as it provides that a defendant’s confession is
inadmissible in the absence of some corroborating evi-
dence that a crime has been committed, but it also
is a substantive rule of criminal law providing that a
defendant cannot be convicted of a crime when the
only evidence that the crime has been committed is the
defendant’s own uncorroborated confession. See id.,
236-37. Judge Flynn also opined that the rule should
be applied more strictly with respect to murder than
with respect to other crimes, in that the state should
be required to set forth independent evidence of the
victim’s death and not simply extrinsic evidence that
tends to establish the credibility of the defendant’s con-
fession. Id., 236. All three members of the Appellate
Court panel agreed, however, that the state had, in any
event, set forth sufficient, independent evidence of the
victim’s death to satisfy the corpus delicti rule, regard-
less of how that rule is defined. Id., 171-75; id., 237
(Flynn, J., concurring in part and dissenting in part).

In his certified appeal, the defendant asks us to clarify
that (1) the corpus delicti rule is, at least in part, a

% For brevity, subsequent references to “confessions” are intended to refer
to the alleged extrajudicial confessions or admissions of a criminal
defendant.
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substantive rule and, therefore, that his claim is review-
able on appeal despite his failure to object to the admis-
sion of testimony regarding the confessions at trial, and
(2) the rule bars a murder conviction on the basis of a
defendant’s confession in the absence of independent
evidence that the alleged victim is dead. The defendant
further contends that, in the present case, there was
not sufficient extrinsic evidence to establish that the
victim was dead. We agree with the defendant and Judge
Flynn that our state’s common-law corpus delicti rule
is ahybrid rule that has both substantive and evidentiary
components, and that unpreserved corpus delicti claims
are, therefore, reviewable on appeal. We agree with the
Appellate Court majority, however, that the rule does
not impose a higher standard of proof with respect to
murder than with respect to other crimes. Finally, we
conclude that there was sufficient, independent corrob-
orating evidence both of the victim’s death and of the
credibility of the defendant’s confessions for the jury
to have found the defendant guilty beyond a reason-
able doubt.” Accordingly, we affirm the judgment of the
Appellate Court with respect to this claim.

A

Assuming, arguendo, that the state is correct that the
defendant’s corpus delicti claim was not preserved at
trial, we must determine as a threshold matter whether

"Because we agree with the defendant that the corpus delicti rule is a
hybrid rule that implicates his due process rights and, therefore, that his
failure to object to admission of his alleged confessions does not preclude
appellate review, we need not consider his alternative arguments that his
corpus delicti claim is properly preserved or should be reviewed for
plain error.

The defendant contends that there also is insufficient evidence to prove
that he sexually assaulted, kidnapped, and intentionally killed the victim.
Although those issues are not encompassed within the certified question,
we note that Allain’s testimony, if credited by the jury, and as corroborated
by independent evidence, was sufficient to establish the essential elements
of all of the charged crimes.
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the corpus delicti rule is merely evidentiary or whether
it encompasses a substantive component that invokes
the defendant’s due process rights. If it is merely an
evidentiary rule of admissibility, then the defendant’s
failure to raise his claim at trial precludes appellate
review. See, e.g., State v. Gonzalez, 315 Conn. 564, 591,
109 A.3d 453, cert. denied, U.S. , 136 S. Ct. 84,
193 L. Ed. 2d 73 (2015). On the other hand, if the rule
establishes, as a substantive matter, the type or degree
of evidence necessary to establish that elements of a
crime have been proven beyond a reasonable doubt,
then the defendant’s claim is reviewable on appeal
regardless of whether he raised it at trial.® See, e.g.,
State v. Adams, 225 Conn. 270, 275-76 n.3, 623 A.2d 42
(1993) (unpreserved insufficiency of evidence claims
implicate due process rights and are reviewable on
appeal). Whether the corpus delicti rule is evidentiary,
substantive, or a hybrid of the two is a question of law
that we review de novo.

The parties and the Appellate Court have identified
four factors that are relevant to the question of whether
our state’s corpus delicti rule has both evidentiary and
substantive components: this court’s precedents, the
approach followed by other jurisdictions, the rationales
that underlie the rule, and issues regarding how the
rule is applied in practice. Our review of these factors
compels the conclusion that corpus delicti is a hybrid
rule and, therefore, that the defendant’s corpus delicti
claim is reviewable.’

8 Aside from the question of reviewability, the distinction determines the
remedy that would be available to the defendant should he prevail on his
corpus delicti claim. If the confession testimony were found to have been
improperly admitted, then he would be entitled to a new trial, assuming
that the error was not deemed harmless, whereas a finding that the state’s
evidence was insufficient to sustain a conviction would require his acquittal.
See Burks v. United States, 437 U.S. 1, 16, 98 S. Ct. 2141, 57 L. Ed. 2d 1
(1978); State v. Ferrell, 191 Conn. 37, 46, 463 A.2d 573 (1983).

? We note that it is not uncommon for substantive rules to have evidentiary
implications as well. See, e.g., Manderson v. Chet Morrison Contractors,
Inc., 666 F.3d 373, 381 (5th Cir. 2012) (collateral source rule “can apply as
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1

The Appellate Court began by comprehensively
“reviewing the purpose, history, and present scope of
the corpus delicti rule in Connecticut.” State v. Lenianrt,
supra, 166 Conn. App. 151-52. Although we have not
previously analyzed the issue in any depth, our corpus
delicti decisions, if not entirely consistent, generally
support the conclusion that the rule is a hybrid one
that both bars the admissibility of uncorroborated con-
fession evidence and imposes a substantive due process
requirement. In one case, for example, the defendant
claimed that “there was insufficient extrinsic evidence
of the corpus delicti to warrant the court’s admission
of his confessions . . . .” State v. Doucette, 147 Conn.
95, 97, 157 A.2d 487 (1959), overruled in part by State
v. Tillman, 152 Conn. 15, 20, 202 A.2d 494 (1964). In
Doucette, this court agreed that “[p]roperly this [extrin-
sic] evidence should be introduced and the court satis-
fied of its substantial character and sufficiency to
render the confession admissible, before the latter is
allowed in evidence.” (Internal quotation marks omit-
ted.) State v. Doucette, supra, 100. At the same time,
we made clear in describing the rule that it not only
governs the admission of confession evidence but also
sets the conditions for obtaining a conviction. “[T]he
corpus delicti,” we said, “cannot be established by the
[extrajudicial] confession of the defendant unsupported
by corroborative evidence.” (Internal quotation marks
omitted.) Id., 98-99. “The Connecticut rule, which we
reaffirm, is that, although the confession is evidence
tending to prove both the fact that the crime [charged]
was committed . . . and the defendant’s agency
therein, it is not sufficient of itself to prove the former,

evidentiary rule or as substantive rule of damages, or both”); Strout v.
Paisley, Docket No. CIV. 00-107-B (MJK), 2000 WL 1900313, *4 (D. Me.
December 4, 2000) (“any rule, whether [common-law] or statutory, may
have both substantive and evidentiary components”).
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and, without evidence aliunde of facts also tending to
prove the corpus delicti, it is not enough to warrant a
conviction . . . .” (Emphasis added; internal quotation
marks omitted.) Id., 99.7

Since this court decided Doucette, a number of our
decisions have stated or implied that the corpus delicti
rule encompasses both substantive and evidentiary
components and, therefore, that corpus delicti claims
are reviewable even if not raised at trial. See, e.g., State
v. Farnum, 275 Conn. 26, 33, 878 A.2d 1095 (2005);
State v. Grant, 177 Conn. 140, 144, 411 A.2d 917 (1979);
State v. Tillman, supra, 152 Conn. 18; but see State v.
Oliveras, 210 Conn. 751, 757, 557 A.2d 534 (1989) (leav-
ing open reviewability question with respect to recently
reformulated corpus delicti rule). By contrast, in no
recent decision have we indicated that the rule is exclu-
sively evidentiary or that unpreserved corpus delicti
claims are unreviewable on appeal.

The Appellate Court majority, concluding that the
corpus delicti rule is purely evidentiary, understandably
believed itself to be bound by State v. Uretek, Inc.,
supra, 207 Conn. 706.!! See State v. Leniart, supra, 166
Conn. App. 161. In Uretek, we declined to consider the
named defendant’s corpus delicti argument because the
defendant had not preserved the argument at trial. State
v. Uretek, Inc., supra, 713. Our review of the issue was
limited to the following sentence: “[The defendant’s]

10 As we discuss subsequently in this opinion, the nature of the burden
imposed on the prosecution under the corpus delicti rule was later refined
by this court in State v. Tillman, supra, 152 Conn. 20. See part I B 1 of
this opinion.

' The Appellate Court believed that it was bound by Uretek, notwithstand-
ing our subsequent decision in State v. Farnum, supra, 275 Conn. 26,
because, in State v. Heredia, 139 Conn. App. 319, 325 and n.3, 55 A.3d 598
(2012), cert. denied, 307 Conn. 952, 58 A.3d 975 (2013), a different panel of
the Appellate Court had announced that it would adhere to Uretek until
that decision was expressly overruled by this court. See State v. Leniart,
supra, 166 Conn. App. 161-62.
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corpus delicti claim does not implicate a fundamental
constitutional right, and, therefore, this court will not
review this contention. State v. George, 194 Conn. 361,
372, 481 A.2d 1068 (1984), cert. denied, 469 U.S. 1191,
105 S. Ct. 963, 83 L. Ed. 2d 968 (1985); State v. Gooch,
186 Conn. 17, 18, 438 A.2d 867 (1982); State v. Evans,
165 Conn. 61, 70, 327 A.2d 576 (1973).” State v. Uretek,
Inc., supra, 713.

We agree with the defendant that Uretek must be
overruled to the extent that it suggested that corpus
delicti claims do not implicate fundamental due process
rights and, therefore, are not reviewable on appeal
unless preserved at trial. The decision provided no sup-
port for that conclusory proposition, which, as we have
discussed, was inconsistent with both our prior and
subsequent corpus delicti cases. Notably, none of the
three cases that Uretek cited in support of that proposi-
tion involved or even referenced the corpus delicti rule.
In addition, Uretek was decided prior to State v. Adams,
supra, 225 Conn. 275-76 n.3, in which we ruled that
unpreserved insufficiency of the evidence claims are
always reviewable on appeal.

2

It also is instructive to consider how the corpus delicti
rule has been construed and applied by our sister states
and the federal courts. Of those states that continue to
apply a corpus delicti rule, the vast majority treat the
rule as either substantive or a substantive and eviden-
tiary hybrid. See, e.g., Langevin v. State, 2568 P.3d 866,
873 (Alaska App. 2011) (“[M]ost American jurisdictions
follow the implicit element approach to corpus delicti.
. . . Under this approach, corpus delicti is an element
of the government’s proof—and the general rule is that
a defendant is entitled to a [judgment] of acquittal if
the government fails to offer proof of each element of
the crime.” [Citations omitted; internal quotation marks
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omitted.]); see also 1 K. Broun, McCormick on Evidence
(7th Ed. 2013) § 145, p. 804; 1 W. LaFave, Substantive
Criminal Law (2d Ed. 2003) § 1.4 (b), p. 31. By contrast,
only a handful of our sister states treat the rule solely
as one of admissibility.!

In addition, although the United States Supreme
Court has not expressly resolved the question, several
federal circuit courts of appeals understand the high
court to have adopted a hybrid version of the rule. See,
e.g., United States v. Dickerson, 163 F.3d 639, 642 (D.C.
Cir. 1999) (explaining that United States Supreme Court
has “created something of a hybrid rule having elements
both of admissibility and sufficiency”); see also United
States v. McDowell, 687 F.3d 904, 912 (7th Cir. 2012)
(“[t]he corroboration principle sometimes comes into
play in the trial court’s decision to admit the defendant’s
confession and also if he later challenges the sufficiency
of the evidence”); United States v. Singleterry, 29 F.3d
733, 737 (1st Cir.) (discussing dual nature of rule), cert.
denied, 513 U.S. 1048, 115 S. Ct. 647, 130 L. Ed. 2d 552
(1994). Moreover, every federal circuit treats the cor-
pus delicti rule as having some substantive component.
See generally United States v. Marshall, 863 F.2d 1285,
1287 (6th Cir. 1988) (reviewing topic and citing cases).
That so many of our sister courts treat the rule as sub-
stantive not only provides persuasive authority for fol-
lowing that approach but also mitigates any concerns
that the state has raised; see part I A 4 of this opinion;
that applying the rule substantively would be impracti-
cable or inappropriate.

3

We also agree with McCormick on Evidence, which
posits that the rationales that gave rise to and continue

2 See, e.g., Langevin v. State, supra, 258 P.3d 873; People v. Konrad, 449
Mich. 263, 269, 536 N.W.2d 517 (1995); State v. Jones, 427 S.W.3d 191, 195
(Mo. 2014).
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to justify the corpus delicti rule support treating that
rule as substantive. See 1 K. Broun, supra, § 145, p. 805.13
“The rationale for the requirement is that inculpatory
confessions and admissions are frequently unreliable
for many reasons, including coercion, delusion, neuro-
sis, self-promotion, or protection of another person.
Jurors find such statements inherently powerful, how-
ever, and may vote to convict based upon such state-
ments alone. . . . The [corpus delicti] rule, which is
intended to prevent convictions of innocent defendants,
also encourages better law enforcement because police
and prosecutors cannot rely solely on a defendant’s
statements to prove a case.” (Citation omitted.) United
States v. Bryce, 208 F.3d 346, 354-55 (2d Cir. 1999).

Treating the corpus delicti rule as evidentiary is fully
consistent with the purpose of the rules of evidence,
which is to bar unreliable evidence offered to influence
the trier of fact. See, e.g., Pagano v. Ippoliti, 245 Conn.
640, 656, 716 A.2d 848 (1998) (McDonald, J., dissenting);
see also State v. Beverly, 224 Conn. 372, 375, 618 A.2d
1335 (1993) (“[t]he corpus delicti rule is a rule of evi-
dence”). However, as we discuss at greater length here-
inafter; see part I B 1 of this opinion; the rule did not
originate exclusively, or even primarily, to assist the
jury in assessing the credibility of confession evidence,
or even to ensure that false confessions are not entered
into evidence. Rather, the rule has a more fundamental
purpose, namely, to avoid the patent injustice of con-
victing an innocent person—frequently one who either
is mentally ill or has been subject to coercive interroga-
tion—of an imaginary crime. See State v. Arnold, 201
Conn. 276, 287, 514 A.2d 330 (1986); D. Moran, “In

13 We note that McCormick on Evidence favors treating the rule as exclu-
sively substantive. See 1 K. Broun, supra, § 145, p. 805. Other scholars,
however, adopt the hybrid approach. See, e.g., T. Mullen, “Rule Without
Reason: Requiring Independent Proof of the Corpus Delicti as a Condition
of Admitting an Extrajudicial Confession,” 27 U.S.F. L. Rev. 385, 386 and
n.5 (1993).
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Defense of the Corpus Delicti Rule,” 64 Ohio St. L.J.
817, 817 (2003). Those concerns lie at the core of our
due process protections, and we can perceive no reason
why the injustice of trying and convicting a possibly
troubled individual for a nonexistent crime should be
compounded by denying that individual the opportunity
for appellate review when his or her attorney fails to
raise a timely and appropriate objection.

Furthermore, to the extent that a purpose of the rule
is to eliminate incentives for law enforcement to obtain
false confessions through coercive means, while at the
same time promoting more thorough investigative prac-
tices, corpus delicti fairly may be characterized as a
type of constitutional prophylactic rule. See T. Mullen,
“Rule Without Reason: Requiring Independent Proof
of the Corpus Delicti as a Condition of Admitting an
Extrajudicial Confession,” 27 U.S.F. L. Rev. 385, 401
(1993) (describing purposes of rule); see also C. Rogers,
“Putting Meat on Constitutional Bones: The Authority
of State Courts To Craft Constitutional Prophylactic
Rules Under the Federal Constitution,” 98 B.U. L. Rev.
541, 548, 555-56 (2018) (defining constitutional prophy-
lactic rules). We are not aware of any such rule the
alleged violation of which must be raised at trial in
order to be reviewable on appeal. See State v. Golding,
213 Conn. 233, 239-40, 567 A.2d 823 (1989) (establishing
requirements for defendant to prevail on claim of consti-
tutional error not preserved at trial). Accordingly, the
rationales that underlie the rule are fully consistent with
the majority position that corpus delicti is a substantive
rule of criminal law to be applied in reviewing the suffi-
ciency of the state’s evidence and not merely an eviden-
tiary rule regarding the admissibility of confessions.

4

We next consider several reasons offered by the state
and the Appellate Court majority as to why corpus
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delicti should be treated solely as a rule of admissibility.
First, the Appellate Court decision starts with the prem-
ise that, if the rule implicates the sufficiency of the
evidence, then the jury must be involved in some way in
resolving corpus delicti questions. See State v. Leniart,
supra, 166 Conn. App. 166. But, that line of reasoning
proceeds, courts typically do not instruct jurors that
they must find the corpus delicti of a crime established
independent of the defendant’s own incriminating state-
ments. Id. In addition, the Appellate Court majority
reasoned that, if jurors are to be tasked with finding
that the corpus delicti has been established independent
of any confession evidence, then they, having already
heard the defendant’s confessions, would be required to
set those confessions aside while objectively evaluating
the strength of any independent, corroborating evi-
dence. The Appellate Court majority opined that that
expectation is not realistic. Id., 167-68. Thus, the court
concluded, the rule must not be substantive.

We are not persuaded that the Appellate Court’s start-
ing premise is correct. Many of the courts that treat
the corpus delicti rule as a substantive rule that impli-
cates the sufficiency of the evidence do not involve
the jury in its application. See, e.g., United States v.
McDowell, supra, 687 F.3d 912 (“[W]e have held that
the district court is not obligated to instruct the jury
on the requirement of corroboration. . . . Following
the lead of two other circuits, we concluded . . . that
the matter was better left to the trial judge, and that
the standard instructions regarding the government’s
burden of proof and the presumption of innocence are
generally sufficient.” [Citation omitted.]). In those juris-
dictions, the trial court makes an initial determination
as to whether there is sufficient corroboration to allow
the jury to hear the defendant’s confessions. If the court
allows the confessions—and thus the case—to reach
the jury, the jury is then tasked with assessing whether
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all of the evidence, including the confessions and any
extrinsic evidence, is sufficient to establish the defen-
dant’s guilt beyond a reasonable doubt.

In United States v. Dickerson, supra, 163 F.3d 642-43,
the United States Court of Appeals for the Tenth Circuit
explained why the fact that the rule involves a substan-
tive component that implicates the defendant’s due pro-
cess rights does not require the involvement of the jury
in its application. Corpus delicti, that court explained,
is “essentially . . . a duty imposed upon courts to
ensure that the defendant is not convicted on the basis
of an uncorroborated out-of-court-statement.” Id., 642.
In this respect, the rule places the trial court in the
same gatekeeping role that it occupies in deciding a
motion for a judgment of acquittal. Id., 643. In that
capacity, the court must determine whether there is
sufficient evidence to support a finding of guilt before
sending the case to the jury. As the court noted in
Dickerson, however, “no one thinks it follows from this
that the jury must be given an opportunity to reconsider
for itself the judge’s decision on a motion for judgment
of acquittal.” Id. The same logic applies, a fortiori, to
the corpus delicti rule, which requires only that the trial
court make the threshold determination that there are
some “corroborating facts [that] tend to produce a con-
fidence in the truth of the confession . . . .” (Internal
quotation marks omitted.) State v. Hafford, 252 Conn.
274, 317, 746 A.2d 150, cert. denied, 531 U.S. 855, 121
S. Ct. 136, 148 L. Ed. 2d 89 (2000); see also id. (“it is
sufficient if the corroboration merely fortifies the truth
of the confession” [internal quotation marks omitted]).

The Appellate Court majority also was of the view
that, because “the rule itself is not constitutional in
nature and jurisdictions are free to abandon it alto-
gether . . . it makes little sense to characterize it as
an implicit element of the state’s case that is subject
to appellate review like all other unpreserved suffi-
ciency of the evidence claims.” State v. Leniart, supra,
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166 Conn. App. 167. In a footnote, the majority acknowl-
edged, however, that the rule could take on constitu-
tional implications if the legislature were to formally
adopt it. Id., 167 n.19.

We do not agree that the question of whether the
corpus delicti rule is substantive in nature and, thus,
implicates the defendant’s constitutional rights, hinges
on whether it has been formally codified. It is true that
“[t]he adoption of the comprehensive Penal Code in
1969 abrogated the common-law authority of Connecti-
cut courts to impose criminal liability for conduct not
proscribed by the legislature.” Luurtsema v. Commsis-
stoner of Correction, 299 Conn. 740, 772, 12 A.3d 817
(2011). At the same time, however, the savings clause
to the Penal Code provides, and our cases recognize,
that the common law is preserved under the code unless
clearly preempted; the code does not bar our courts
from “recognizing other principles of criminal liability
or other defenses not inconsistent with” statute. Gen-
eral Statutes § 53a-4; see, e.g., State v. Terwilliger, 314
Conn. 618, 654, 104 A.3d 638 (2014) (self-defense); State
v. Courchesne, 296 Conn. 622, 679-88 and n.44, 998 A.2d
1 (2010) (born alive principle); State v. Walton, 227
Conn. 32, 45, 630 A.2d 990 (1993) (vicarious liability of
conspirator). As the cited examples indicate, common-
law rules and principles that are neither constitutionally
required nor expressly adopted by statute nevertheless
may clarify the elements of, or defenses to, a crime in
ways that have constitutional implications. The corpus
delicti rule is no different.

Finally, the state argues that it would be fundamen-
tally unfair to review unpreserved corpus delicti claims
because prosecutors will not have been put on notice
at the time of trial that there may be a corpus delicti
problem and, therefore, will not have the opportunity
to identify and introduce the additional evidence neces-
sary to corroborate a defendant’s naked confession.
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We trust that the present opinion will serve as adequate
notice. See Burks v. United States, 437 U.S. 1, 16, 98 S.
Ct. 2141, 57 L. Ed. 2d 1 (1978) (“the prosecution cannot
complain of prejudice, for it has been given one fair
opportunity to offer whatever proof it could assem-
ble”).

For all of these reasons, we conclude that the corpus
delicti rule is a hybrid rule that not only governs the
admissibility of confession evidence but also imposes
a substantive requirement that a criminal defendant
may not be convicted solely on the basis of a naked,
uncorroborated confession. Accordingly, the defen-
dant’s corpus delicti claim is reviewable even though
it was not properly preserved at trial.

B

Having established that our corpus delicti rule has a
substantive component that implicates the defendant’s
due process rights and, therefore, that his claim is
reviewable, we now turn our attention to the merits of
his claim. To resolve the claim, we first must address
another dispute between the parties, and among the
Appellate Court panel, regarding how the rule applies
in murder cases.

1

The defendant contends, in essence, that the corpus
delicti rule imposes different, more stringent standards
with respect to murder than with respect to less serious
crimes. Before we set forth the defendant’s argument,
it will be helpful briefly to review the evolution of the
corpus delicti rule in Connecticut.

Although our cases contain earlier references to the
rule; see, e.g., State v. Carta, 90 Conn. 79, 83, 96 A. 411
(1916); the corpus delicti rule was first fully articulated
in 1933. See State v. LaLouche, 116 Conn. 691, 166 A.
252 (1933), overruled in part by State v. Tillman, 152
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Conn. 15, 20, 202 A.2d 494 (1964). In LaLouche, this
court characterized the rule as follows: “Undoubtedly
the general rule is that the corpus delicti cannot be
established by the [extrajudicial] confession of the
defendant unsupported by corroborative evidence.
. . . There are cases which hold in effect that it must be
established by evidence independent of the defendant’s
confession and that without such proof evidence of the
confession is inadmissible. . . .

“The overwhelming weight of authority and of rea-
son, however, recognizes that such a confession or
admission may be considered in connection with other
evidence to establish the corpus delicti, and that it is
not necessary to prove it by evidence entirely indepen-
dent and exclusive of the confession. . . . In order to
warrant a conviction in a given case, it must be shown
(1) that a crime has been committed, and (2) that the
person charged therewith was the active agent in the
commission thereof. But, while it is necessary that both
of said essential facts should be proved beyond a rea-
sonable doubt, it does not follow that each must be
proved independently of, and apart from, the other, or
that either must be proved independently of, and with-
out regarding the confession of the person charged with
the crime. The confession is evidence tending to prove
both the fact that the crime was committed and the
defendant’s agency therein. . . . But it is not sufficient
of itself to prove the former, and, without [independent]
evidence . . . of facts also tending to prove the corpus
delicti, it is not enough to warrant a conviction. There
must be such extrinsic corroborative evidence as will,
when taken in connection with the confession, estab-
lish this fact in the minds of the jury beyond a reason-
able doubt.

“The independent evidence must tend to establish
that the crime charged has been committed and must
be material and substantial, but need not be such as
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would establish the corpus delicti beyond a reasonable
doubt apart from the confession. . . . [T]his evidence
should be introduced and the court satisfied of its sub-
stantial character and sufficiency to render the confes-
sion admissible, before the latter is allowed in evi-
dence.” (Citations omitted; internal quotation marks
omitted.) State v. LaLouche, supra, 116 Conn. 693-95;
see also State v. Doucette, supra, 147 Conn. 98-100
(reaffirming rule).

In the decades since we decided LaLouche and
Doucette, and consistent with the modern trend, we
have reduced in several respects the burden that the
corpus delicti rule imposes on the state in prosecuting
a crime." First, in State v. Tillman, supra, 152 Conn.
20, we joined a small handful of jurisdictions to have
departed from the traditional rule that the state must
establish, by independent evidence, both that an injury
or loss occurred and that the loss was feloniously
caused.’ In Tillman, we held that the corpus delicti
that must be established by independent evidence
encompasses only the former element, namely, the spe-
cific kind of loss or injury embraced in the crime
charged. Id. “Under [this definition], in a homicide case,

4 See D. Moran, supra, 64 Ohio St. L.J. 818 (“[t]he corpus delicti rule has
fallen into disfavor in recent decades™); id., 835 (“the last half of the twentieth
century has produced a distinct trend away from the corpus delicti rule”
[internal quotation marks omitted]); T. Mullen, supra, 27 U.S.F. L. Rev.
389 (noting modern trend “reducing the quantum of evidence necessary to
establish the corpus delicti”); T. Mullen, supra, 418 (“[m]ost courts have
acted with [half measures] to unburden themselves of the corpus delicti
rule”).

5 Unless otherwise noted, we use the term “independent evidence” to
refer to evidence independent of any purported admissions, confessions,
or related extrajudicial statements of the accused.

16 See T. Mullen, supra, 27 U.S.F. L. Rev. 389 and n.17 (listing Connecticut
as one of only four states to adhere to narrower version of rule); see also
United States v. Woods, 484 F.2d 127, 132 (4th Cir. 1973) (describing this
view as “ ‘orthodox’ ” but noting that it has not found widespread accep-
tance), cert. denied, 415 U.S. 979, 94 S. Ct. 1566, 39 L. Ed. 2d 875 (1974).
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the corpus delicti is the fact of the death, whether or
not feloniously caused, of the person whom the accused
is charged with having killed or murdered.” Id.; but see
State v. Courchesne, supra, 296 Conn. 791 n.5 (Zarella,
J., concurring in part and dissenting in part) (adhering
to traditional rule that corpus delicti includes fact that
“death was produced through criminal agency” [inter-
nal quotation marks omitted]).

Next, in State v. Harris, 215 Conn. 189, 193-94, 575
A.2d 223 (1990), we modified the rule as it applies to
crimes, such as driving under the influence, that pro-
scribe certain undesirable conduct but do not necessar-
ily entail any particular injury or loss. Specifically,
relying on the decision of the United States Supreme
Court in Opper v. United States, 348 U.S. 84, 75 S. Ct.
158, 99 L. Ed. 101 (1954), we concluded that, for crimes
of that sort, the state need not establish the corpus
delicti of the crime through extrinsic evidence. Rather,
the state need only “introduce substantial independent
evidence [that] would tend to establish the trustworthi-
ness of the [defendant’s] statement.” (Internal quotation
marks omitted.) State v. Harris, supra, 194.

Most recently, in State v. Hafford, supra, 252 Conn.
317, we held that this trustworthiness rule set forth
in Harris, also known as the corroboration rule, now
“applies to all types of crimes, not only those offenses
that prohibit conduct and do not result in a specific loss
or injury.” In other words, post-Hafford, a confession
is now sufficient to establish the corpus delicti of any
crime, without independent extrinsic evidence that a
crime was committed, as long as there is sufficient
reason to conclude that the confession is reliable.

In Hafford, we justified this departure from our estab-
lished corpus delicti jurisprudence by observing that
the corroboration rule (1) has been embraced both by
the federal courts and by an increasing number of state
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courts, (2) is favored by a number of respected com-
mentators, and (3) is more reasonable and more work-
able than the traditional corpus delicti rule. 1d., 316-17.
At the same time, we expressed confidence that the
corroboration rule, as applied in Harris, would con-
tinue to “fulfill the avowed purpose and reason for the
existence of the corpus delicti rule [by] protect[ing]
accused persons against conviction of offenses that
have not in fact occurred . . . and prevent[ing] errors
in convictions based upon untrue confessions alone.”
(Internal quotation marks omitted.) Id., 316.

The defendant does not deny that, under Hafford,
the state may rely, in most instances, on the accused’s
statements to establish all of the elements of a charged
crime, as long as there is sufficient, independent evi-
dence to establish the trustworthiness of those state-
ments. The defendant emphasizes, however, that, in
Hafford, we left open the possibility that extrinsic evi-
dence of the corpus delicti still might be required before
a defendant can be convicted of murder on the basis
of a confession. Specifically, he draws our attention to
a footnote in which this court noted that “proving the
trustworthiness of a defendant’s confession to a crime
resulting in injury or loss often will require evidence
of that injury or loss. For example, a confession to
a homicide likely would not be trustworthy without
evidence of the victim’s death.” Id., 317 n.23. The Appel-
late Court majority in the present case dismissed the
importance of that statement, concluding that the “cryp-
tic footnote,” which was merely dictum, was too conclu-
sory and equivocal to indicate that we intended to carve
out an exception to the corroboration rule for murder
prosecutions. State v. Leniart, supra, 166 Conn. App.
156-58. Judge Flynn disagreed, writing that, in his view,
independent proof of death should be required in any
murder case. Id., 229-32 (Flynn, J., concurring in part
and dissenting in part).
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At first blush, requiring the prosecution to prove the
fact of death by extrinsic evidence in a murder case
would seem to be consistent with the history of the
corpus delicti rule, which was inspired by two cases—
centuries and continents apart—in which defendants
were wrongly convicted of the murders of victims who
were still very much alive.'” See D. Moran, supra, 64
Ohio St. L.J. 829-30; T. Mullen, supra, 27 U.S.F. L. Rev.
399-401; R. Perkins, “The Corpus Delicti of Murder,”
48 Va. L. Rev. 173, 173-75 (1962). The first, known as
Perry’s Case, arose from the disappearance of William
Harrison from his home in Chipping Campden, England,
in 1660. See generally J. Paget, Legal Recreations: Judi-
cial Puzzles (1876) pp. 37-67. When the septuagenarian
Harrison failed to return from his regular two mile walk
to collect rents for the Viscountess Campden, a servant,
John Perry, was sent to search for him. Id., p. 39. A
bloodied band, a torn hat, and a comb belonging to
Harrison were found, and Perry was arrested. Id., p.
40. After several interrogations, however, John Perry
confessed that he had conspired with his mother and
brother to rob Harrison, that his brother had choked
Harrison to death, and that he had disposed of the body
in a swamp. Id., p. 41. The three Perrys were tried,
convicted of Harrison’s murder, and hanged within the
week. Id., p. 43. Several years later, a haggard Harrison
mysteriously reappeared in Campden, claiming to have

7 We note that, although the term corpus delicti, which literally translates
to “body of the crime,” has led to some confusion, it never has been the
rule that a victim’s body must be produced before the state can secure a
murder conviction. See D. Moran, supra, 64 Ohio St. L.J. 828 and n.68; R.
Perkins, “The Corpus Delicti of Murder,” 48 Va. L. Rev. 173, 182 (1962). As
has been long recognized and frequently remarked, such a rule would serve
only to incentivize gangland style murders in which victim’s bodies are
incinerated, dissolved, or dumped in the sea. See Virgin Islands v. Harris,
938 F.2d 401, 415 (3d Cir. 1991) (“[A] murderer should not be entitled to
acquittal simply because he successfully disposes of a victim’s body. That
is one form of success for which society has no reward.” [Internal quotation
marks omitted.]); United States v. Gibert, 25 F. Cas. 1287, 1290 (C.C.D.
Mass. 1834) (No. 15,204) (requiring production of body “would amount to
a universal condonation of all murders committed on the high seas”).
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been captured by men on horseback, transferred to a
Turkish ship, and sold into slavery, from which he had
ultimately escaped.®® Id., pp. 44-49.

The second case centers on equally incredible but
somewhat less tragic events that took place in Manches-
ter, Vermont. See E. Borchard, Convicting the Innocent:
Sixty-Five Actual Errors of Criminal Justice (1932) pp.
14-21. Two brothers, Stephen Boorn and Jesse Boorn,
were known to be ill-inclined toward Russel Colvin,
their eccentric brother-in-law. Id., p. 14. Colvin vanished
one day in May, 1812, while his wife was away, and,
after a time, suspicion of foul play fell on Stephen and
Jesse. Id., pp. 14-15. Seven years and many rumors and
superstitions later, after a dog had dug up some animal
bones near the Boorn property, Jesse was interrogated
by a justice of the peace and implicated Stephen in
Colvin’s “murder.” Id., pp. 15-16. A jailhouse informant,
Silas Merrill, subsequently informed a grand jury that
Jesse had confessed to him that both Stephen and Jesse
had been involved in Colvin’s death. Id., p. 17. Stephen
subsequently confessed to killing Colvin and disposing
of his remains in a river and under an old tree stump.
Id., pp. 17-18. Stephen then was tried, convicted, and
sentenced to hang. Id., p. 18.

In that case, however, fortune, together with the
slower and more cautiously moving wheels of justice
in nineteenth century Vermont, spared Stephen the
same fate as the Perrys. Two months before the sched-
uled execution, one of Stephen’s attorneys published
an article in the New York Evening Post in an attempt
to locate Colvin. Id., p. 18. Through an unlikely conflu-

18 Although the Perry tale apparently boasts sufficient indicia of historical
reliability to not be deemed apocryphal; see P. Clifford, The Campden Won-
der, available at http://www.campdenwonder.plus.com/Sources.htm (last
visited September 4, 2019); details of the story vary from one account to
another. Compare State v. Bishop, 431 S.W.3d 22, 46 (Tenn. 2014), with A.
Howard, Rope: A History of the Hanged (2016) pp. 145-46.
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ence of events, Colvin, who may have been mentally
ill, was found to be living in New Jersey under a different
identity, and Stephen was exonerated. Id., pp. 14, 20-21.

Returning to the question before us, courts and com-
mentators have articulated several rationales for the
corpus delicti rule: “(1) protecting the mentally unstable
from the consequences of their false confessions, (2)
avoiding reliance on repudiated confessions out of con-
cern for voluntariness, and (3) promoting better police
work by requiring the prosecution to prove its case
without the aid of confessions.” T. Mullen, supra, 27
U.S.F. L. Rev. 401. As the Perry and Boorn cases demon-
strate, however, the rule originated in response to, and
was most powerfully justified by, “a narrow, practical
problem: how to ensure that after a murderer was exe-
cuted the supposed murder victim did not show up to
cast doubt on the propriety of the execution.” Id., 399.

Those cases also reveal, we think, why it is not neces-
sary to apply the rule more stringently in murder cases
than with regard to other crimes. Already, from the
time of Perry’s Case to that of the Boorns, social prog-
ress was such that Stephen Boorn was able to evade
the gallows. The longer delay between conviction and
execution in nineteenth century Vermont gave Ste-
phen’s attorneys a reasonable opportunity to investigate
Colvin’s disappearance after the condemned repudiated
his earlier confession. At the same time, newspapers
of mass circulation, such as the New York Evening
Post, allowed for a broad and efficient search for the
missing “victim.”

Now consider modern Connecticut. The horrible that
first inspired the rule—a disturbed individual executed
after confessing to an imaginary murder—is no longer
a concern following the repeal of the death penalty in
this state. Although false conviction remains a tragic
and ever present possibility, it is no longer a completely
irreparable one.
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Further, the technological tools that are now avail-
able to locate missing persons are truly impressive.
When the Internet was still in its infancy, the United
States Court of Appeals for the Third Circuit recognized
that “[w]orldwide communication and travel today are
so facile that a jury may properly take into account the
unlikelihood that an absent person, in view of his health,
habits, disposition and personal relationships would
voluntarily flee, go underground, and remain out of
touch with family and friends. The unlikelihood of such
a voluntary disappearance is circumstantial evidence
entitled to weight equal to that of bloodstains and con-
cealment of evidence.” (Internal quotation marks omit-
ted.) Virgin Islands v. Harris, 938 F.2d 401, 418 (3d
Cir. 1991). That statement is all the more true today,
with new technologies running the gamut from “Amber
Alerts,” to biometric identification databases, to social
media platforms such as Facebook and Twitter. See
McDuff v. State, 939 S.W.2d 607, 623 (Tex. Crim. App.)
(“it is less likely in today’s mobile and technological
society that a person might vanish and never be heard
from again”), cert. denied, 522 U.S. 844, 118 S. Ct. 125,
139 L. Ed. 2d 75 (1997). That is not to say that people
do not still go missing, sometimes for many years. With
modern tools and expertise, however, many, if not most,
are located quickly.” Accordingly, the abolition of the
death penalty and the increasing unlikeliness that a
living person will disappear without a trace for an
extended period of time have mitigated the two most
compelling rationales for retaining the traditional, more
stringent corpus delicti rule solely with respect to mur-
der prosecutions.

19 M. Sullo, “Adult Missing Persons in Connecticut: Advocate Says Police
Aren’t Doing Enough,” Middletown Press (December 18, 2011), available at
https://www.middletownpress.com/news/article/Adult-missing-persons-in-
Connecticut-Advocate-11876085.php (last visited September 4, 2019).
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In addition, the same general considerations that
have led courts and commentators® to question the
ongoing vitality of the corpus delicti rule—mostly the
fact that the Miranda warnings* and related constitu-
tional protections have curtailed the use of coercive
interrogation techniques by law enforcement—apply to
murder no less than to other crimes. Those considera-
tions counsel against carving out a special exception
for murder.

Finally, we note that, unlike with many other crimes,
in any murder prosecution there necessarily will be at
least some modicum of extrinsic evidence to support
a defendant’s confession, namely, a missing person. We
are not aware of, and we doubt that due process would
permit, any prosecution charging the murder of a wholly
unspecified victim. A person charged with murder must
be charged with the murder of some specific victim
who must, at the very least, have gone missing for some
not insignificant period of time. Accordingly, we decline
the defendant’s invitation to carve out a special excep-
tion to the rule set forth in State v. Harris, supra, 215
Conn. 193-94, for the crime of murder.

2

We now turn our attention to the defendant’s claim
that the state failed to set forth sufficient evidence at
trial to corroborate his alleged confessions and estab-
lish that the victim was, in fact, dead. As previously
discussed, the corpus delicti rule, as most recently clari-
fied by this court in Harris and Hafford, required that
the state introduce “substantial independent evidence
[that] tend[s] to establish the trustworthiness of the
[defendant’s] statement[s].” (Emphasis omitted; inter-
nal quotation marks omitted.) State v. Hafford, supra,

# See, e.g., D. Moran, supra, 64 Ohio St. L.J. 818-19.
sl See Miranda v. Arizona, 384 U.S. 436, 471-74, 86 S. Ct. 1602, 16 L. Ed.
2d 694 (1966).
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252 Conn. 316; see also R. Perkins, supra, 48 Va. L.
Rev. 181 (“[prima facie] evidence is sufficient for this
purpose, and there are indications in the direction of
accepting even less than this” [footnote omitted]). The
Appellate Court concluded, and we agree, that there
was sufficient, independent corroborating evidence
both to permit the trial court to allow the defendant’s
alleged confessions into evidence and, when considered
in tandem with the various confessions, for the jury to
find, beyond a reasonable doubt, that the defendant
was guilty of the victim’s murder. That evidence, which
is more fully set forth in the opinion of the Appellate
Court, may be briefly summarized as follows.

First, although it was not required under the rule that
we have articulated today; see part I B 1 of this opinion;
substantial circumstantial evidence was introduced at
trial, wholly independent of the defendant’s alleged con-
fessions, tending to show that the victim died around
the time of the alleged murder. The fifteen year old
victim disappeared suddenly and without warning on
May 29, 1996. She left home that night without taking
any money, clothing, or personal belongings, despite
the fact that nearly $1000 was available in the house.
The jury also reasonably could have found, on the basis
of the evidence presented at trial, that she enjoyed her
family, friends, life, and routines in Montville and had
no desire to run away from home or to commit suicide.

At the time of trial, she had been missing for more
than thirteen years, without having made any known
contact with family or friends, and a nationwide search
had failed to locate her or to flag any use of her social
security number.” See Virgin Islands v. Harris, supra,

%2 We recognize that the record contains some troubling testimony and
exhibits regarding James Butler, a former Marine and family friend of the
victim, who claimed to have spoken with the victim at a video rental store
in Virginia, some three years after her disappearance. However, Butler did
not testify at trial, some questions were raised regarding his competence,
and the police were unable to verify key elements of his story. Accordingly,
and in light of the standard of review that governs this claim, we agree with
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938 F.2d 417 (in murder cases in which body is never
found, victim’s failure to maintain habits and regular
contact with family and friends is important extrinsic
evidence of corpus delicti). In addition, Allain testified
that, the day after the victim disappeared, he discovered
her shoe on the wooded path where the defendant had
taken him. All of this tended to support the conclusion
that the victim had been murdered rather than running
away from home.

In addition, aside from relating several of the defen-
dant’s alleged confessions, Allain provided other inde-
pendent support for the conclusion that the victim had
been killed. Allain testified that both he and the defen-
dant had raped the victim on the evening in question,
and that he had left the victim alone in the defendant’s
company. That testimony, if credited, established that
the defendant already had assaulted the victim that
night and that he had both the motive and the opportu-
nity to Kill her. See, e.g., State v. Farnum, supra, 275
Conn. 34 (evidence of motive deemed corroborative
of confession).

Allain also testified that the defendant, prior to sexu-
ally assaulting the victim, had stated that he “wanted
to do her” and that “we need a body.” The corpus delicti
rule generally does not apply so as to bar statements
that an accused made prior to committing the alleged
crime. See Warszower v. United States, 312 U.S. 342,
347, 61 S. Ct. 603, 85 L. Ed. 876 (1941); see also State
v. Farnum, supra, 275 Conn. 35 (prior statement of
intent to commit crime deemed corroborative of confes-
sion). At the same time, the defendant, when inter-
viewed by the police, acted in a manner that could be
interpreted as evidencing a consciousness of guilt, such
as by questioning whether Allain had implicated him

the Appellate Court that we must assume that the jury declined to credit
Butler’s statement.
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in the victim’s disappearance and volunteering informa-
tion to cast aspersions on Allain.

Moreover, at the time of trial, the defendant already
had been convicted of sexually assaulting a thirteen
year old girl. That victim testified in the present case
that the defendant, six months prior to the victim’s
disappearance, had choked her into unconsciousness
while raping her. She further testified that the defen-
dant, after raping her in his trailer, threatened that, if
she tried to leave, he would hunt her down, find her,
and Kkill her. Where, as here, there is a question as
to whether a crime has been committed and of the
improbability of alternative, innocuous explanations for
a loss, the fact that the accused has committed other,
similar crimes may help to establish the corpus delicti
of the charged offense. United States v. Woods, 484
F.2d 127, 136 (4th Cir. 1973), cert. denied, 415 U.S. 979,
94 S. Ct. 15666, 39 L. Ed. 2d 875 (1974); Matthews v.
Superior Court, 201 Cal. App. 3d 385, 392, 247 Cal. Rptr.
226 (1988); see also Conn. Code Evid. § 4-5 (c¢) (evidence
of other crimes admissible to demonstrate absence of
accident and to corroborate crucial prosecution tes-
timony).

Second, aside from this independent evidence that
tends to establish that the victim was dead (and that the
defendant was her killer), the Appellate Court identified
various facts and factors that corroborate the defen-
dant’s inculpatory statements. See State v. Leniart,
supra, 166 Conn. App. 170-74. Four different wit-
nesses—Allain, Buckingham, Douton, and Ching—all
testified that the defendant had admitted to them that he
had killed the victim, or someone fitting her description,
and disposed of her remains in a body of water.? Several

» We caution that the mere fact that more than one witness testifies that
the accused has confessed to a crime is not, by itself, sufficient corroboration
to satisfy the corpus delicti rule. See Wong Sun v. United States, 371 U.S.
4